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I.

BACKGROUND

1.
The Compliance Review Panel (CRP) received a request for a compliance review of the
Greater Mekong Subregion (GMS): Rehabilitation of the Railway in Cambodia Project (the
Project) on 28 August 2012. In accordance with the Operating Procedures for the Compliance
Review Panel (CRP), the CRP obtained certain materials relating to the consultation phase from
the Special Project Facilitator (SPF), including the SPF’s determination of its eligibility. The
Office of the Compliance Review Panel (OCRP) registered the request on 4 September 2012.
The CRP has advised the Executive Director representing Cambodia and informed the
Management and senior staff from the Southeast Asia Department and the Regional and
Sustainable Development Department regarding the registration of the compliance review
request.
II.

DESCRIPTION OF THE ADB-ASSISTED PROJECT

2.
The original Project (Loan 2288-CAM) involves rehabilitating or reconstructing the
railway and reestablishing the railway connection with Thailand. The railway is also being
restructured and the rehabilitated railway will be operated by a new, commercial railway
operator.1 The original project is estimated to cost the equivalent of $73.0 million, including
taxes and duties equivalent to $7.4 million.2 The supplementary financing (Loan 2602-CAM) will
be used to (i) establish a new freight and rolling stock maintenance facility at Samrong, 10
kilometers west of Phnom Penh; (ii) upgrade or strengthen parts of the main line to enable early
initiation of integrated multimodal services; and (iii) establish additional sidings to terminals to
facilitate multimodal connectivity.3 The supplementary financing investment cost is estimated at
the equivalent of $68.6 million.4 The combination of the original project and the supplementary
financing will be referred to as the modified project and will push the total cost of the modified
project to the equivalent of about $141.6 million.5 Technical Assistance (TA) for Outcome
Monitoring and Procurement Review will be provided to Cambodia’s Ministry of Public Works
and Transport for (i) outcome monitoring; and (ii) procurement review for the works to be added
to the project scope through variations to the existing contracts. This will be done through a TA
with an estimated cost of $0.45 million.6 The Government of Australia will finance the TA from its
proposed grant for the project (AusAid Grant 0178-CAM) and to be administered by ADB.
III.

EFFORTS TO ADDRESS THE COMPLAINT THROUGH OSPF

3.
The requesters filed a complaint to Office of the Special Project Facilitator (OSPF) on 21
November 2011 which was duly acknowledged on 23 November 2011 and declared eligible on
11 January 2012. The SPF submitted a Review and Assessment Report (RAR) to parties on 17
February 2012 recommending several courses of action. On 30 August 2012, the SPF
confirmed that OSPF has worked out a proposed Course of Action in consultation with the
affected people (the Requesters) in Cambodia and in coordination with the Operations
1

ADB. 2006. Report and Recommendation of the President to the Board of Directors: Proposed Loan and
Administration of Loan to the Kingdom of Cambodia for the Greater Mekong Subregion: Rehabilitation of
the Railway in Cambodia Project. Manila.
2
Footnote 1, p. iii.
3
ADB. 2009. Report and Recommendation of the President to the Board of Directors: Proposed
Supplementary Loan and Administration and Technical Assistance Grant, Kingdom of Cambodia:
Greater Mekong Subregion: Rehabilitation of the Railway in Cambodia Project. Manila.
4
Footnote 3, p. 10.
5
Footnote 3, p. 11.
6
Footnote 3, p. 15.
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Department concerned and the Government's Inter-ministerial Resettlement Committee (IRC).
The OSPF is, in coordination with IRC, in the process of implementing the Course of Action in
Cambodia. This corresponds to reaching Step 7 of the consultation phase in the 2003 AM
Policy.
IV.
CONFIDENTIALITY
4.

The request letter explicitly asks for the requesters’ identities to be kept confidential.
V.

A.

ELIGIBILITY

Filing of the request

5.
Mr. David Pred of Inclusive Development International (IDI), signed the request letter
with attachments which was received by the CRP through email on 28 August 2012. The
request letter includes an authorization letter signed by 22 requesters (as the authorizing
parties) authorizing Mr. David Pred of IDI to act on the requesters’ behalf together with Mr. Ieng
Vuthy of Equitable Cambodia.
B.

Content of the request

6.
The letter request together with the additional information and clarifications adequately
covers the information required for the CRP to determine the eligibility of the request for
compliance review. The request is made for a parallel process of both compliance review and
consultation process.
C.

Eligibility criteria

7.
Specific eligibility criteria are evaluated below together with a reference to the relevant
paragraphs of the Operations Manual OM Section L1: ADB Accountability Mechanism issued on
19 December 2008.
8.
Requester likely to be affected materially and adversely [OM Section L1/OP para.
45(i) and 45(iii)]. Among other things, the requesting parties have alleged that harm has been,
or is likely to be suffered as a result of:
(i)
(ii)
(iii)
(iv)
(v)
(vi)
(vii)
(viii)

anxiety and stress due to inadequate access to information, consultation and
threats and harassment;
households threatened with illegal forced eviction;
indebtedness and impoverishment resulting from inadequate compensation and
loss of income;
loss of access to basic services and unsafe conditions at resettlement sites
leading to deaths;
loss of access to health centers and schools and other facilities at resettlement
sites;
impacts on children: food insecurity, drop in school attendance and reduced
access to health services;
mental and physical harm due to abuse and threats at the Phnom Penh
resettlement site; and
the threat of unlawful land acquisition and expropriation of property without
provision of compensation based on the full market price at the time of
expropriation.
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9.
Harm will result from an alleged failure of ADB to follow its operational policies
and procedures [OM Section L1/OP para. 45(ii)]. The request claims that ADB failed to follow
its operational policies and procedures with regards to the Involuntary Resettlement Policy
(1995) and Safeguard Policy Statement (2009). In addition, the request also claims that the
following operational policies and procedures may not been complied by ADB:
(i)
(ii)
(iii)
(iv)

OM Section J4/ BP on Loan Covenants (2003)
OM Section C2/ BP and OP on Gender and Development in ADB Operations
(2010)
OM Section C3/ BP and OP on Incorporation of Social Dimensions into ADB
Operations (2010)
OM Section C4/ BP and OP on Governance (2010)

10.
The request also mentions that the above may not be an exhaustive list of operational
policies and procedures that have not been complied with by the ADB and request that the CRP
investigate all possible areas of non-compliance.
11.
Identification and contact information of requesters and representative [OM
Section L1/OP para. 45(iv and v)]. In the letter request, the address, phone number and email
address of Mr. David Pred and Mr. Ieng Vuthy, the authorized Representatives, were provided.
The names, addresses and phone numbers of the 22 requesters were also attached to the
request letter.
12.
Brief project description [OM Section L1/OP para. 45(vi)]. The request letter contains
the name and location of the project.
13.
Desired outcomes or remedies [OM Section L1/OP para. 45(vii)]. The request letter
sets out nine desired outcomes or remedies. These are:
(i)

(ii)

(iii)

(iv)

(v)

A comprehensive, independent and transparent review and revision of the
compensation policy such that it 1) meets the ADB standard of full replacement
value at current market rates, and 2) provides a compensation “floor” that is
sufficient to ensure that displaced households are able to secure adequate
housing upon relocation;
Reimbursement for the actual costs of replacing lost assets for each household
that have not yet been compensated and retroactive compensation adjustments
for those who have already been resettled and compensated at less than the
actual replacement value;
Repayment of debt principle and interest incurred as result of inadequate
compensation and resettlement processes for each household that is indebted
due to resettlement;
An independent and transparent assessment of the legal status of the Samrong
Estate land parcel by the Compliance Review Panel; and if confirmed by the
assessment that the land is in fact legally possessed by residents, amendment of
the Samrong Estate Resettlement Plan to provide compensation, at current
market rates, for all immoveable property acquired from legal possessors in
advance of expropriation.
Delivery of cash payments for loss of income, including past losses, at a
minimum to cover household daily subsistence needs, until income levels are
restored to their Project levels through the EIRP.
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(vi)

(vii)

(viii)

(ix)

D.

Access to affordable basic services at relocation sites, including at a minimum
potable water and electricity connected free of charge, adequate drainage and
sanitation facilities, access roads, lighting at resettlement sites for safety, primary
and secondary schools, and health centers;
Support to enable parents to enroll in school children who dropped out following
resettlement. Support should also include free school buses or other transport to
ensure primary and secondary age school children at all resettlement sites can
safely travel to and from school.
Adequate replacement land allocation, in an appropriate and acceptable location,
including provision of one plot of land for each affected family with their own
family book;
An immediate moratorium on evictions and removal of the threat of eviction for all
people affected the Railway project, including alleged illegal encroachers until all
legal protections and safeguards under the ADB Policy on Involuntary
Resettlement and international law are put in place, including inter alia access to
information, meaningful consultation on resettlement and compensation options,
and the assurance that nobody will left homeless or impoverished.

Exclusions

14.
In accordance with OM Section L1/OP para. 51, the request was examined based on the
following exclusions under the compliance review phase:
Not related to ADB’s actions or omissions?
Procurement of goods and services, including consulting services?
Allegations of fraud and corruption?
PCR issued?
Complaint related to adequacy or suitability of an ADB policy?
Frivolous, malicious, trivial or generated to gain competitive advantage?
Within jurisdiction of ADB's Appeals Committee or ADB's Administrative
Tribunal or related to ADB personnel matters?
About ADB's non-operational housekeeping matters, such as finance and
administration?
Related to responsibilities of other parties?
Not involving ADB’s failure to follow its operational procedures and guidelines?
Relating to government laws, policies and regulations?
Not been first filed with SPF?
VI.

No
No
No
No
No
No
No
No
No
No
No
No

CONCLUSION

15.
The request does not fall within any of the exclusions under the Accountability
Mechanism policy for the Compliance Review Phase. It meets the requirements for eligibility
stated in paragraph 45 of OM Section L1/OP. For these reasons, the CRP determines that the
request is eligible for the Compliance Review Phase of the Accountability Mechanism.
VII.

RECOMMENDATION

16.
Based on the analysis outlined above, including the CRP’s finding that the request for
compliance review is an eligible request, the CRP recommends that the Board authorize the
CRP to conduct a compliance review in respect of this project, pursuant to Terms of Reference
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and timeframe to be cleared by the Board Compliance Review Committee in accordance with
the Accountability Mechanism policy.
/S/ Rusdian Lubis
Chair, Compliance Review Panel
18 September 2012
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