
 

 

        
 

 
 
 

 
 
 
 
 

Asian Development Bank Accountability Mechanism 
Compliance Review Panel 

 
 
 
 
 
 

REPORT ON ELIGIBILITY 
 
 
 
 
 
 

To the Board of Directors 
on 

Compliance Review Panel Request No. 2015/1 
on the 

Greater Mekong Subregion: Rehabilitation of the Railway  
in Cambodia Project 

(Asian Development Bank Loan 2288 and 
Asian Development Bank Loan 2602/Grant 0187 [Supplementary]) 

 
 
 
 
 

16 November 2015 
 
 
 
 
This document is being disclosed to the public in accordance with ADB's Public 
Communications Policy 2011. 
 
 



 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  



 

 

 
 
 

ABBREVIATIONS 
 

 
ADB – Asian Development Bank 
AH – affected household 
AP – affected person 
CARM – ADB Cambodia Resident Mission  
COI – corridor of impact  
CRP – Compliance Review Panel  
EIRP – expanded income restoration program 
IRC – Inter-Ministerial Resettlement Committee 
IRP – income restoration program 
km – kilometer 
NGO – nongovernment organization 
RP – resettlement plan 
SERD – Southeast Asia Department  
SETC – Transport and Communications Division, SERD 
   

 
 
 
 
 

NOTE 
In this report, “$” refers to US dollars. 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
In preparing any country program or strategy, financing any project, or by making any 
designation of or reference to a particular territory or geographic area in this document, the 
Asian Development Bank does not intend to make any judgments as to the legal or other status 
of any territory or area. 
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I. BACKGROUND 

1. A second request for compliance review of the Greater Mekong Subregion: 
Rehabilitation of the Railway Project in the Kingdom of Cambodia1 (Appendix 1) was forwarded 
by the complaints receiving officer to the Compliance Review Panel (CRP) on 7 September 
2015. In accordance with the Accountability Mechanism Policy (2012) and its operational 
procedures,2 the CRP initially assessed the complaint and determined that it fell within the 
mandate of the compliance review function.  
 
2. Subsequently, on 11 September 2015, the CRP forwarded the complaint to ADB 
Management (Southeast Asia Department [SERD]) with a copy to the Board Compliance 
Review Committee (BCRC), and requested that a response to the complaint be submitted to the 
CRP by 12 October 2015. The CRP also informed the Government through the Board member 
representing Cambodia about the receipt of the complaint. The CRP undertook a mission to 
Cambodia from 30-31 October 2015 and met with officials of the Government, staff from the 
Cambodia Resident Mission (CARM), 19 of the 23 complainants and representatives of non-
governmental organizations including Equitable Cambodia (EC) and Inclusive Development 
International (IDI).  
 
3. This report summarizes the CRP’s findings on its determination of the eligibility of the 
complaint for compliance review. 
 

II. DESCRIPTION OF THE PROJECT  

4. The project was proposed because the railway in Cambodia had fallen into disuse and 
disrepair during the past civil war and conflict. The government decided to seek the assistance 
of ADB in rebuilding the 642-kilometer railway line connecting the port city of Sihanoukville in 
the south, via the capital of Phnom Penh, to the city of Poipet in the north at the Thai border. 
 
5. On 13 December 2006 the ADB Board approved a $42 million loan (Loan 2288) for a 
2-year (2007–2009) project. The railway’s operations were to be improved through (ongoing) 
restructuring, which was to be completed in 2007 with an award to a private railway operator of 
a concession to operate the railway commercially for a period of 33 years under a public–private 
partnership arrangement. 
 
6. The project was prepared and implemented from ADB headquarters through the 
Transport and Communications Division of SERD and with the Cambodia Resident Mission 
(CARM) when required. 
 
7. This was a category A project where involuntary resettlement was concerned. According 
to the October 2006 resettlement plan (RP), the railway rehabilitation would affect a total of 
2,629 households (comprising 11,288 persons), of which 822 households (3,535 persons) 
would have to be relocated to resettlement sites. Innovative features of the RP were the 
provision of plots with land title to affected households (AHs) relocating to resettlement sites, a 
guaranteed 5-year right of residence for AHs shifting from the railway corridor of impact but still 

                                                 
1 Information on the first request for compliance review for the Greater Mekong Subregion: Rehabilitation of the 

Railway Project in the Kingdom of Cambodia are at http://compliance.adb.org/dir0035p.nsf/alldocs/RDIA-
8XT5DA?OpenDocument. 

2 ADB. 2012. Accountability Mechanism Policy. Manila; and ADB. 2012. Operations Manual Section on Accountability 
Mechanism (OM Section L1: Bank Policies and Operational Procedures), issued on 24 May 2012. Manila. 
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within the right-of-way of the railway line, an income restoration program for AHs, and grievance 
redress arrangements. 
 

Figure 1: Affected Households in the Right-of-Way in Phnom Penh  
(Source: CRP and OCRP) 

 
      
 
 
 
 
 
 
 
 
 
 
 
  

8. However, because of delays in fulfilling the condition for loan effectiveness involving the 
signing of a concession agreement, the project took effect only on 30 January 2008. Compared 
with the 2006 RP, the updated RPs, which were based on the final technical designs, increased 
the aggregate number of AHs by about 30%, but kept the allocated aggregate budget 
unchanged. By the end of June 2013, compensation payments for the railway sections covered 
by the four updated RPs were reported to be fully or nearly completed, while relocation to 
resettlement sites was 54% completed.  
 
9. Moreover, following complaints from AHs in the Phnom Penh section of the railway line, 
it was recognized that an additional 242 AHs had houses that would be fully affected. Of these, 
105 AHs chose to move to the resettlement site. This impact was to be addressed through an 
addendum RP for Phnom Penh (as of October 2015 this plan had not yet been submitted).  The 
addendum RP has not been prepared or submitted even as at the date of the present complaint 
or this eligibility report. 
 
10. A supplementary project (Loan 2602, $42 million) to establish a new freight and 
rolling-stock maintenance facility at Samrong Estate, about 10 kilometers west of Phnom Penh 
was approved on 15 December 2009. Additionally, a grant of $21.5 million from the Australian 
Agency for International Development (AusAID) took effect on 5 January 2011. 
 
11. Following a request from the Government, ADB decided to extend the closing date for 
loan fund disbursements for both the original and supplementary loans to 31 December 2014.  
This date was further extended to 31 December 2015. 

 
III. THE COMPLAINT  

12. The complaint was filed by 23 affected persons (22 from Phnom Penh and 1 from 
Poipet) all of whom claim to have lost parts or the entirety of their homes to the project and 
some of whom have been offered resettlement and compensation but have declined to accept 
that offer. The complaint itemized the harm allegedly done by the project to the affected 
persons’ homes and livelihood, and attributed it to ADB’s failure to adhere to its operational 
policies and procedures on involuntary resettlement.  
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13. The complainants did not ask the CRP to keep their identities confidential. 
 
14. According to the complainants they fall into two categories: 
 

(a) Project AHs living in their homes, in the railway right-of-way in either Phnom 
Penh or Poipet, that now comprise less than 30 square meters because they 
were ordered by the Inter-Ministerial Committee (IRC) of the Government to 
remove part of their homes and other structures from the corridor of impact 
(COI). They allege that according to the revised resettlement plan, these AHs 
should have been categorized as fully affected and offered resettlement 
assistance. Instead, they allege, they were treated as partially affected, and 
compensated only for the part of the structure that was removed. They state that 
their homes are too small for their families to live in with dignity and that they lack 
security of tenure.  
 

(b) Project AHs still living in the COI in Phnom Penh that were categorized as fully 
affected, but who have refused to relocate to the Phnom Penh resettlement site 
because they allege they were not consulted on resettlement options, and did not 
agree to move to the Trapeang Anhchanh resettlement site. They claim that this 
particular resettlement site does not comply with ADB safeguard policies and is 
unsuitable because it is 20-30 km away from Phnom Penh and does not have 
satisfactory drainage, road access and other facilities. They also claim that those 
who moved there previously have been impoverished, and as such, claim that 
they should be offered a suitable and satisfactory alternative site with the 
necessary facilities and closer to Phnom Penh. In support of their complaint, they 
cite the findings from the CRP in its compliance review report on this project 
dated 14 January 2014.3 

 
Figure 2: Reduced Size of the Houses in the Corridor of Impact in Phnom Penh 

(Source: CRP and OCRP) 
 

 

                                                 
3 Complaint, Appendix 1. 
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15. The complainants alleged that, owing to ADB’s noncompliance with its operational 
policies and procedures on involuntary resettlement, the project has caused them the following 
direct and material harm: 
 

(i) Lack of tenure to the current plots they have within the right-of-way rendering 
their occupation precarious and liable to eviction at any time without 
compensation or resettlement; 

 
(ii) Their current homes (or what is left of them after the project demolished parts) 

are unviable and fall below the project’s acceptable housing square area; 
 
(iii) The promised addendum RP for the Phnom Penh area (referred to in para. 9 

above) has not materialized, leaving the complainants without the benefits of the 
ADB’s involuntary resettlement policy; and 

 
(iv) The current Trapeang Anchanh site has been found by the CRP, in its 

compliance review report for this project dated 14 January 2014, to be 
inadequate and has led to impoverishment of other AHs who moved to the said 
site. As such, asking the complainants to move to this same resettlement site, 
allegedly, will be a clear violation of the ADB’s involuntary resettlement policy. 

 
16. The complainants acknowledge that these complaints would be excluded under the 
Accountability Mechanism Policy4 if they were “about matters already considered by the CRP, 
unless the complainants have new evidence previously not available to them and unless the 
subsequent complaint can be readily consolidated with the earlier complaint.” 5  They also 
acknowledge that the previous compliance review of the project by the CRP included the 
subject of this present complaint. However, they contend that "not all issues and grievances 
were addressed"6 and that the “CRP did not address or make findings and recommendations 
relating to the specific situation described in this complaint."7 The complainants state that they 
believe their "situation was not addressed because at the time the CRP was conducting its 
investigation," the Government and ADB "had committed to developing an addendum RP for the 
remaining AHs in Phnom Penh still need to be resettled."8 They further contend that "in its final 
report, the CRP referred to the addendum RP as “pending” and that some “18 months after the 
CRP final report was published, the addendum RP has not been produced" and that “the 
complainants have never been consulted on its preparation.”9 They also assert that "it is unclear 
why an addendum was never promised for the families in Poipet that face the same situation, 
and why this was not addressed by the CRP."10 They state that "because the matters raised in 
this complaint were not considered by the CRP, they were also not addressed in the Board’s 
final recommendations or the Management’s remedial action plan and to date remain 
outstanding.” The complainants assert that "in addition, new evidence of non-compliance, in the 
form of an omission to produce addendum RPs in a timely manner for AHs still to be resettled, 

                                                 
4  Footnote 2, para. 148(v). 
5 The Complaint which is Appendix 1 of this report. 
6 Ibid. 
7 Ibid. 
8 Ibid. 
9 Ibid. 
10 Ibid. 
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or to communicate a schedule to prepare the same, has led to the harm and anticipated harms,” 
described in the complaint.11 
 

IV. MANAGEMENT’S RESPONSE 
 
17. In its response to the complaint dated 12 October 2015 (Appendix 2), ADB Management 
(Management) sought to address the issues raised by the complainants. The thrust of the 
Management response (see Appendix 2) was that: 
 

(a) the CRP had already considered the first grievance of mis-categorization in its 
previous compliance review report dated 14 January 2014 and that Management 
concedes that under the Resettlement Plans (RPs), a household whose affected 
house has less than 30 square meters remaining was to be categorized as fully 
affected and entitled to resettlement assistance and compensation for the entire 
structure. 

 
(b) during implementation of the RP, the IRC had applied a modified criterion 

whereby houses with 25% or more of loss of structure were treated as fully 
affected, resulting in a number of households whose remaining households fell 
below the 30 square meters of area being incorrectly treated as partially affected 
and compensated as such; CRP had considered such mis-categorization as one 
of the causes of under compensation and had included rectification as part of 
recommendation 1 of the 14 January 2014 compliance review report for the 
establishment of a compensation deficit payment scheme which was endorsed 
by the ADB Board subsequently; 

 
(c) as part of remediation efforts, the ADB and Government had developed a 

compensation deficit scheme which included paying compensation deficits for the 
30 meter square issue and the Management has continued to be in dialogue with 
the IRC to implement the recommendation with regard to this issue; 

 
(d) the addendum RP is one way for the Government to remediate the deficit 

compensation resulting from this issue and that as recently as 18 September 
2015, the ADB management had requested IRC to address this issue and the 
IRC had agreed to consider the same and respond to it. 

 
(e) with regard to the second grievance, the CRP’s findings in the previous 

compliance review report on this project that the resettlement site facilities 
required to be improved was endorsed by the Board and included as part of the 
remediation in the Management’s action plan; and  

 
(f) since then steps have been taken by the Government to improve facilities 

(including access roads, internal roads and drainage) as well as livelihood 
restoration efforts through the expanded income restoration program (EIRP) at 
the resettlement sites and these actions have been supervised by the ADB 
addressing the concerns of the complainants about the sites. 

 
 

                                                 
11 Ibid. 
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18. Accordingly, the Management contends that “the matters referred to in the complaint 
have already been considered by the CRP and there is no new evidence that has not been 
previously considered by the CRP” and that “the Board-approved recommendations include 
measures to address the same” and that “pursuant to the Board-approved recommendations, 
ADB is making efforts with the Government to implement the remedial actions in full.”12 
 
19. The CRP considered the details provided in the Management response in assessing the 
evidence of noncompliance and related harm presented in section V below. 
 

V. ELIGIBILITY 
 
20. The complaint gave adequate information for determining whether the complaint is within 
the mandate of the compliance review function of the Accountability Mechanism Policy. The 
CRP reviewed the complaint, the Management’s response to the complaint, and relevant 
documents; interviewed the complainants, ADB staff of SERD and CARM, as well as relevant 
government officials and visited some affected areas in Phnom Penh during the eligibility 
mission to Cambodia. 
 
21. According to the Accountability Mechanism Policy, para. 138(i), any two or more people 
in a borrowing country where the ADB-assisted project is located, can file a complaint, who are 
directly, materially and adversely affected. In this case there are 23 complainants. For a 
complaint to be considered eligible for compliance review, para. 179 of the policy states that 
“the CRP must be satisfied that the complainant meets all the eligibility criteria, satisfies the 
scope, and does not fall within the exclusions (para. 142 and paras. 145-149).” Para. 179 of the 
policy further states that “[the] CRP must be satisfied that (i) there is evidence of 
noncompliance; (ii) there is evidence that the noncompliance has caused, or is likely to cause, 
direct and material harm to project-affected people; and (iii) the noncompliance is serious 
enough to warrant a compliance review.” Additionally, the CRP also needs to consider whether 
the complaint is excluded under the exclusions listed in paras. 142 and 148 of the Accountability 
Mechanism Policy. Each of these four considerations are addressed in order below. 
 
22. Under the Accountability Mechanism Policy, a compliance review has two stages. 
Eligibility is determined in the first stage. A request that is determined to be eligible proceeds to 
the second stage, involving a full investigation. In both stages, the CRP is required to address 
much the same issues enumerated in para. 21 above. The policy does not provide guidance on 
the weight of evidence required for an eligibility determination. But consideration of the scheme 
of the Accountability Mechanism Policy makes it clear to the CRP that what is required at the 
eligibility stage is adequate (prima facie) evidence to establish elements set out in para. 21 
above to warrant further investigation. It is important to note that the CRP’s determination of 
eligibility is based on prima facie evidence, as full evidence would require more extensive work 
during the post–eligibility investigation phase. 
 
A. Evidence of Noncompliance 
 
23. With regard to this complaint, there is no dispute between the complainants and the 
Management that the 30 square meter criterion was not followed in categorizing some partially 
affected houses for the purpose of compensation under the RP. It is agreed by the complainants 
and Management that this was a noncompliance with ADB’s operational policies and 
procedures and the agreed RP. With regard to the second grievance set out above, the 

                                                 
12 See ADB Management response in Appendix 2 of this report. 
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complainants and Management also agree that the Phnom Penh resettlement site and other 
sites were deficient in facilities. It is also not in dispute that the CRP made a finding in its 14 
January 2014 compliance review report that affected persons who moved to the resettlement 
sites were impoverished due to a number of reasons, including inadequate compensation, the 
lack of adequate facilities at resettlement sites and the insufficiency of livelihood support 
systems (i.e., the IRP and EIRP). 
 
24. The only disagreement on this issue is with regard to the appropriate remedy for the 
second category of noncompliance. Some of the complainants assert that they should be 
provided with an alternative site closer to Phnom Penh and/or adequate compensation in lieu of 
moving to the resettlement site at Trapeang Anchanh. The Management contends that in 
keeping with the ADB Board’s decision based on the recommendation of the CRP in its 14 
January 2014 compliance review report, facilities at the sites have been improved and the EIRP 
strengthened. Presumably, the Management’s position, though not explicit, is that the sites now 
comply with the ADB’s involuntary resettlement policy and therefore are suitable for the 
complainants to move to. As such no further remedy is needed. The CRP addresses this 
specific question later in this report. 
 
B. Has Noncompliance Caused Material Harm or Is It Likely to Cause Such Harm?  
 
25. There is no disagreement between the complainants or the Management that the 
noncompliance referred to above has caused material harm. Mis-categorization of the partially 
affected houses and the lack of proper compensation under ADB policies had caused harm to 
the complainants in that category. With regard to complainants in the second category of 
grievances, they too have not received compensation yet and as such, have suffered material 
harm, albeit as a result of choices they have made to refuse to move to the offered resettlement 
site and to take the offered compensation (which the CRP has already found in its 14 January 
2014 compliance review report to be insufficient). 
 
C. Were the Complainants Directly, Materially, and Adversely Affected by the Project? 
 
26. Once again, there is no dispute between the complainants and the Management that the 
complainants were directly, materially and adversely affected by the project. All the 
complainants lost their houses either fully or partially as a direct result of this project. The 
alleged harm suffered by the complainants is set out para. 15 above. 
 
D. Exclusions 
 
27. The CRP has examined the exclusions under paras. 142 and 148. The complainants 
have made several good faith efforts to address the complaints with CARM. The loan closing 
date for this project is 31 December 2015 and as such the 2-year exclusion period has not yet 
lapsed.  The only provision that may apply is that set out in para 148(v) of the Accountability 
Mechanism Policy which excludes from compliance review: 
 

 “…complaints about matters already considered by the CRP, unless the complainants 
have new evidence previously not available to them and unless the subsequent 
complaint can be readily consolidated with the earlier complaint.” 

 
28. The complainants contend that the addendum RP for Phnom Penh (and by analogy for 
Poipet) has not been issued even after 18 months from the issuance of the CRP compliance 
review report. There is no dispute that this is the case. They argue that this constitutes new 
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evidence previously not available to them. But the facts do not support this contention. The CRP 
is of the view that the term new evidence in para 148(v) of the Accountability Mechanism Policy 
means information or data that is material to the findings or recommendations made by the CRP 
in its previous review and is of such a nature that the complainants could not have discovered or 
known about it before the CRP's previous compliance review report.   
 
29. The addendum RP had not been issued even as at the date of the CRP report and this 
was stated to be so in the report itself. The addendum RP had not been issued then and was 
not available then to the CRP as well as the complainants. The CRP, Management and the 
complainants were fully aware of these facts at the time. That position has not changed. This 
cannot constitute new evidence. There is no discovery of new information or data that was 
unavailable to the CRP or complainants at the time of the previous compliance review. The 
Management agrees that the addendum RP is one way to deal with the complainants 
grievances. But they also contend that pursuant to the Board decision, based on the CRP’s 
compliance review report, remediation of the complainant’s first grievance is covered and will be 
remediated in bringing the project into compliance. The CRP agrees with this submission of the 
Management. 
 
30. However, in the CRP’s view, the second grievance is also covered by the said Board 
decision. If, even after the improvement of the facilities of the resettlement site, an affected 
person still does not wish to move to the offered resettlement site because it is too distant and 
would be disruptive to their livelihood, that person ought to be offered an equitable and 
commensurate compensation package or alternate site that will place the person in the same 
position as before the project impacts were felt. In the CRP’s view, other affected persons who 
accepted to move to the resettlement site were given compensation and a plot of land with good 
title. An affected person who prefers not to go to that site should receive an alternative equitable 
package of compensation. 
 
31. In these circumstances, the CRP concludes that both categories of grievances set out in 
this complaint have been covered and dealt with in the 14 January 2014 CRP report and also in 
the ADB Board’s decision on the same (in particular under Recommendation 1). The CRP also 
concludes that there is no new evidence revealed in this complaint that is different to the 
situation as it was on 14 January 2014. The CRP is also satisfied that these grievances – which 
are real and persistent – need to be – and can be – adequately and urgently addressed under 
the existing Board decision referred to above. In the CRP’s view, the Management (in 
collaboration with the Government) should take urgent steps to address the grievances by 
establishing specific time-bound actions. In this sense the current complaint can be “readily 
consolidated with the earlier complaint” in terms of para. 148(v) of the Accountability Mechanism 
Policy. Most of the complainants who were interviewed by the CRP during its eligibility mission 
to Cambodia, agreed with this course of action. 
 

VI. CONCLUSION 
 
32. The CRP finds prima facie evidence of noncompliance with ADB’s operational policies 
and procedures and prima facie evidence that this noncompliance with ADB policies has led to 
harm or is likely to lead to future harm. However, the CRP also finds that this complaint is 
excluded under para. 148(v) of the Accountability Mechanism Policy as it does not present new 
evidence that was unavailable at the time of the previous CRP report. Since the current 
complaint can be readily consolidated with the earlier complaint, the CRP recommendations and 
Board decision, Management should work with the Government to establish specific time-bound 
actions to remedy these two categories of grievances. 
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33. The CRP finds that the current complaint is excluded from compliance review under para 
148(v) of the Accountability Mechanism Policy and accordingly, finds it ineligible. 
 
34. It is to the credit of the complainants that they filed this complaint. It has allowed both the 
CRP and the Management to clarify these issues and address grievances that might otherwise 
have taken longer. The CRP believes that the quickest remedy for these grievances lie in them 
being addressed via the existing Board decision and remedial action plan. 
 

VII.  COMPLIANCE REVIEW PANEL DETERMINATION 
 
35. The CRP determines pursuant to paragraph 179 of the Accountability Mechanism Policy 
that the complaint is ineligible.   
 
36. The CRP notes, however, that the Management and the CRP interpret Recommendation 
1 approved by the Board on 31 January 2014 to encompass remedial actions to bring the two 
categories of issues raised by the complaint into compliance with ADB’s safeguards policy and 
applicable ADB procedures. Accordingly, the CRP will construe the Recommendation 1 
including the remediation of the two categories of issues in the complaint. Management should 
work with the Government to establish specific time-bound actions for such remediation, and the 
CRP will closely monitor and report to the Board on progress and compliance thereon 
accordingly. 
 
 
/S/Dingding Tang 
Chair, Compliance Review Panel 
 
/S/Lalanath de Silva 
Part-time Member, Compliance Review Panel  
 
/S/Arntraud Hartmann 
Part-time Member, Compliance Review Panel 
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