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SUMMARY

On 11 March 2015, the Board of Directors of the African Development Fund (ADF) approved
the Mombasa-Mariakani Highway Improvement Project (MMHP) financing for UA80 million
(approximately 104 million USA Dollars) representing about 42.2% of the project total costs.
The Project is co-financed by the German Development Bank (Kreditanstalt fiir Wiederaufbau
- KfW) (22.2%), the European Investment Bank (EIB) (22.2%), the Africa Infrastructure Trust
Fund (8.9%) and a counterpart contribution by the Government of Kenya of 4.5%. The initial
implementation period was five years (2015-2020) with an additional maintenance period of
five years, following the completion of the civil works. The project completion date was later
extended to 2" November 2023. The project is nearing completion, estimated to be 96%
complete. The project is located within the coastal city of Mombasa, in Mombasa County. Lot
1 of the Mombasa — Mariakani Highway Improvement Project is an 11.4 km stretch of a road
running from Mombasa to Kwa Jomvu. The objectives of the project include: (i) to improve
free flow of traffic by upgrading the carriageway from the current 2 and 4 lanes to 6 lanes; (ii)
to enhance safety by introducing interchanges, grade separators, underpasses and overpasses;
(iii) to segregate traffic by separating traffic by providing service lanes/roads; and (iv) to
improve pedestrian safety by provision of footpaths and footbridges.

In 2017 and 2018, the Independent Recourse Mechanism (IRM) of the African Development
Bank (AfDB) received three complaints relating to the Mombasa-Mariakani Highway Project
(MMHP) from representatives of the Project Affected Persons (PAPs) along the road corridor
at Bahati, Birikani, Bangladeshi and Kwa Jomvu in Mombasa. The complaints were received
on 27" December 2017, 21% August 2018 and 28" August 2018 respectively. The three
complaints raised issues about compensation and resettlement, touching on forcible evictions
and demolition of houses without adequate compensation, problems about valuation of assets,
lack of resettlement assistance, omission of some PAPs’ names in the final list for
compensation, non-disclosure of the RAP to the PAPs, and other documents to the PAPs, and
compensation for only 1 month’s loss of income for business operators associated with CAP
compensation and failure to respond to complaints received via the Grievance Redress
Mechanism (GRM). They also alleged no responses received from the Grievances Redress
Mechanism (GRM) and threats to the PAPs. The social issues related to violation of the Policy
on Involuntary Resettlement of the AfDB, the Operational Safeguards No. 2 (OS2). The IRM
considered that the three complaints met the registration criteria and combined them as one
Complaint because they raised similar issues and registered it on 26 December 2018 to be
handled through a Problem-Solving Exercise. One group of the PAPs, through their
representative asked that the Complaint be handled through Compliance Review as well.

The IRM initially focused on Problem-Solving Exercise which they started in 2020 with
KeNHA and the three Complainants representing 126 PAPs. The exercise was concluded in
November 2021, with the three representatives of the Complainants and KeNHA agreeing to a
Mediation Action Plan (MAP) to be implemented from December 2021 until March 2022. In
accordance with IRM Operating Rules and Procedures of July 2021, and considering that one
group of the Complainants had requested that the Complaint be handled through compliance
review as well, the case was transferred to IRM's compliance review function after the closure
of the Problem-Solving exercise. The complaints raised by the Complainants relate to concerns
about the Project’s approach to involuntary resettlement, which they claim violated the
provisions of AfDB’s Integrated Safeguards System (ISS), notably; OS2 on Involuntary
Resettlement: Land Acquisition, Population Displacement and Compensation and which has
resulted in harm and socio-economic losses to the Complainants. They further alleged that



since the beginning of the Project, they had engaged with KeNHA, the Project promoter, to
address their concerns but that they had not received satisfactory responses from KeNHA. They
also stated that although they brought these issues to the attention of AfDB Management, they
had not received a response. The allegations raised by the PAPs in the three Complaints
include: (i) Allegation No. 1: The PAPs were experiencing forced evictions and demolition of
houses and business premises without compensation; (ii) Allegation No. 2: Unfair/inadequate
compensation involving low compensation values; (iii) Allegation No. 3: Inadequate
resettlement assistance; (iv) Allegation No. 4: The absence of details/breakdown of the
valuations that were given in the compensation awards, and what items were covered by the
compensation amount received by the PAPs; (v) Allegation No. 5: Erroneous exclusions from
the final list of those entitled to compensation prepared by the National Lands Commission;
(vi) Allegation No. 6: Non-disclosure of project information and inaccessibility to copy of the
Full Resettlement Action Plan and the road map to enable them to see the boundaries of the
road reserve (Right of Way); and (vii) Allegation No. 7: Failure by KeNHA to implement the
Corrective Action Plan (CAP) as had been agreed with the PAPs.

This Management Response addresses these allegations.



1. INTRODUCTION
1.1. Background

1.1.1. The Government of Kenya through the Kenya National Highways Authority (KeNHA) is
implementing the dualing of the Mombasa — Mariakani Road Project; which is implemented in two
sections/ lots:
i. Lot 1: Mombasa — Kwa Jomvu (11.4km) financed by the African Development Bank
(AfDB) and,
ii. Lot 2: Kwa Jomvu — Mariakani (30.3km) financed by the German Development Bank
(KfW) and the European Investment Bank (EIB).

1.1.2. The Board of Directors of the African Development Fund (ADF) approved, on 11 March 2015,
a loan of UA 80 million representing about 42.2% of the project total costs. The Project is co-
financed by the German Development Bank (Kreditanstalt fiir Wiederaufbau - KfW) (22.2%), the
European Investment Bank (EIB) (22.2%), the Africa Infrastructure Trust Fund (8.9%) and a
counterpart contribution by the Government of Kenya (4.5%). The initial implementation period was
five years (2015-2020) with an additional maintenance period of five years under the watch of KeNHA,
following the completion of the civil works.

1.1.3. The project is located within the coastal city of Mombasa, in Mombasa County. Lot 1 of the
Mombasa — Mariakani Highway Improvement Project is an 11.4 km stretch of a road running from
Mombasa to Kwa Jomvu. The objectives of the project include: (i) to improve free flow of traffic by
upgrading the carriageway from the current 2 and 4 lanes to 6 lanes; (ii) to enhance safety by introducing
interchanges, grade separators, underpasses and overpasses; (iii) to segregate traffic by separating traffic
by providing service lanes/roads; and (iv) to improve pedestrian safety by provision of footpaths and
footbridges.

1.1.4. In 2017 and 2018, the Independent Recourse Mechanism (IRM) of the African Development
Bank (AfDB) received three complaints relating to the Mombasa-Mariakani Highway Project (MMHP)
from representatives of the Project Affected Persons (PAPs) along the road corridor at Bahati, Birikani,
Bangladeshi and Kwa Jomvu in Mombasa. The complaints were received on 27" December 2017, 21%
August 2018 and 28" August 2018. The three complaints raised issues about compensation and
resettlement, touching on forcible evictions and demolition of houses without adequate compensation,
problems about valuation of assets, lack of resettlement assistance, omission of some PAPs’ names in
the final list for compensation, non-disclosure of the RAP to the PAPs, no responses received from the
Grievances Redress Mechanism (GRM) and threats to the PAPs. The social issues related to violation
of the Policy on Involuntary Resettlement of the AfDB, the Operational Safeguards No. 2 (OS2). The
IRM considered that the three complaints met the registration criteria and combined them as one
Complaint because they raised similar issues and registered it on 26 December 2018 to be handled
through a Problem-Solving Exercise. One group of the PAPs, through their representative asked that
the Complaint be handled through Compliance Review as well.

1.1.5. The IRM started the Problem-Solving exercise in 2020 with KeNHA and the three Complainants
representing 126 PAPs. The exercise was concluded in November 2021, with the three representatives
of the Complainants and KeNHA agreeing to a Mediation Action Plan (MAP) to be implemented from
December 2021 until March 2022. In accordance with IRM Operating Rules and Procedures of July
2021 and considering that one group of the Complainants had requested that the Complaint be handled
through compliance review as well, the case was transferred to IRM's compliance review function after
the closure of the Problem-Solving exercise.



1.2.  The Project

1.2.1. The Mombasa-Mariakani Highway Project (MMHP) is an important section of the Northern
Corridor, which links the port of Mombasa in Kenya with the land-locked eastern and central African
countries of Uganda, Rwanda, Burundi and the Democratic Republic of Congo as well as South Sudan
and Ethiopia. The road is situated in Mombasa and Kilifi Counties of Coastal Kenya. It involves
upgrading the 41.7 km of the MMHP to a dual carriage, including construction of drainage structures,
grade separated junctions, pedestrian foot bridges across the road safety features, walkways, street
lighting, environmental and social mitigation measures. It also includes the maintenance of the road for
five years post completion of the works.

1.2.2. The Project aims at improving the movement and transport of import and export goods;
improving passenger traffic along the northern corridor by decongesting the traffic to and from the Port
of Mombasa; improving economic and social welfare of people living in urban, peri-urban and rural
areas; improving the level of service and reducing travel times; and improving road safety and
increasing accessibility to Mombasa, the port and international airport.

1.2.3. The Project Implementing Unit (PIU) is the Kenya National Highways Authority (KeNHA).
The Project has four components, namely road construction civil works; consulting services and
training; institutional support and compensation and resettlement. The Project is divided by the
Government into two lots as follows: Lot 1: Mombasa — Kwa Jomvu (11.4km) financed by ADB, which
is subject of the this Complaint; and Lot 2: Kwa Jomvu — Mariakani (30.3km) financed by EIB and
KfW, and which is subject to EIB's Environment and Social Standards. At the time of writing this report,
construction works on Lot 1 were about 95% complete, whereas physical construction works on Lot 2
had not yet commenced.

1.2.4. The Project is classified, according to the Bank’s Integrated Safeguards System (ISS), as
Category 1 due to its high social risks and significant impacts that include disruption of urban activities
likely to be experienced during construction, involuntary resettlement and loss of business premises for
certain socio-economic groups, in particular poor and vulnerable groups along the road corridor. To
address the issue of physical and economic displacement, a Full Resettlement Action Plan (FRAP) was
prepared and was reviewed and cleared by the Safeguards and Compliance Department of the Bank,
with its implementation being the responsibility of KeNHA, in collaboration with the National Land
Commission (NLC).

2. COMPLAINTS/FINDINGS/RECOMMENDATIONS

2.1.  The complaints raised by the Complainants relate to concerns about the shortcomings in the
implementation on the resettlement action plan (RAP) by the Borrower, which they claim violated the
provisions of AfDB’s ISS, notably; OS2 on Involuntary Resettlement: Land Acquisition, Population
Displacement and Compensation and which has resulted in harm and socio-economic losses to the
Complainants. They further alleged that since the beginning of the Project, they had engaged with
KeNHA to address their concerns but they had not received satisfactory responses from KeNHA. They
also stated that although they brought these issues to the attention of AfDB Management, they had not
received a response.

2.2. The issues raised by the Complainants relate primarily to compensation and resettlement and
include:
i. Allegation No. 1: The PAPs were experiencing forced evictions and demolition of houses and
business premises without compensation.

ii. Allegation No. 2: Unfair/inadequate compensation involving low compensation values.

iii. Allegation No. 3: Inadequate resettlement assistance.
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iv.

Vi.

Vii.

Allegation No. 4: The absence of details/breakdown of the valuations that were given in the
compensation awards, and what items were covered by the compensation amount received by
the PAPs.

Allegation No. 5: Erroneous exclusions from the final list of those entitled to compensation
prepared by the National Lands Commission.

Allegation No. 6: Non-disclosure of project information and inaccessibility to copy of the Full
Resettlement Action Plan and the road map to enable them to see the boundaries of the road
reserve (Right of Way).

Allegation No. 7: Failure by KeNHA to implement the Corrective Action Plan (CAP) as had
been agreed with the PAPs

3. KEY CONSIDERATIONS

It is important to note that following the receipt of the complaints by various co-financiers, a lot of
efforts have been put in to address the complaints as follows:

1.

ii.

iil.

1v.

A Fact-Finding Mission by all the lenders was conducted between 15" and 20 August 2017.
During the mission, meetings were held with various key stakeholders. The mission’s activities
were, however, curtailed due to high political temperatures in the country at the time as this was
election period. The mission met KeNHA (the Executing Agency), senior administrative
officials in Mombasa and Civil Society Organizations involved in the project.

KeNHA stationed, on a full-time basis, a senior sociologist as a Community Liaison Officer
(CLO) on the project.

A Joint Lender’s Mission was conducted between 6™ and 15" August 2018. The intention of the
mission was to evaluate the status of implementation of the Resettlement Action Plan (RAP),
the Corrective Action Plan as well as assessing issues related to a complaint letter by the Civil
Society Organizations. The mission held meetings with senior officials of KeNHA (the
Executing Agency), the National Treasury, the National Land Commission, Civil Society
Organizations, PAPs, the contractor, supervising consultant among several other key
stakeholders.

The Grievances Redress Mechanism (GRM) has been enhanced through the formation of Multi-
Stakeholder Committee which is an independent grievances resolution committee supporting
the project on dispute resolutions.



4. MANAGEMENT RESPONSE TO THE ALLEGATIONS AND IRM FINDINGS
AND RECOMMENDATIONS

The Bank has complied with its own policy and procedures during preparation and
implementation of the project. Contrary to the allegations on non-disclosure of the RAP, the
RAP was disclosed through the link: Kenya - Mombasa Mariakani Road Upgrading Project -
RAP - 11 2014. https://www.afdb.org/en/documents/document/kenya-mombasa-mariakani-
road-upgrading-project-rap-11-2014-50292

Implementation support missions have regularly been carried out to ensure that the Borrower
is complying with the financing agreement, including all the relevant legislations, policies,
rules and procedures. The aide-memoires and records substantiate the Bank efforts in assisting
the Borrower to fully comply with their obligations. During recent Supervision Missions, there
has been direct engagement with the PAPs. Minutes of such engagements are available as
evidence for reference.

Management would like to inform the Board that the above and previous concerns raised by
PAPs and CSOs have been discussed extensively with KeNHA, the PAPs and CSOs over the
last 4 years and relevant actions have been taken and clarifications provided on various issues
that concern the PAPs and the CSOs. The Authority to Pay (ATP) the remaining PAPs has
been received and KeNHA has confirmed that KES 570,311,816 will be paid to PAPs by the
end of June 2024. KeNHA has committed to the Bank that the remaining KES 309,360,469
will be paid by end of July 2024. What will be left will be the court cases that will be settled
once the court cases are concluded.

Significant progress has also been made on the concern for non-compensation of PAPs. To-
date, 529 PAPs out of 618 PAPs have been compensated and have signed the award acceptance
forms as evidence of agreement to the property values given. It has been confirmed by KeNHA
that a reasonable chunk of the remaining PAPs will be compensated by end of June 2024 since
the money has already been disbursed. The PAPs who will not be paid during this time, will be
paid by end of July 2024. Some of the PAPs are government institutions notably KRA, KPA,
KPC who gave an early consent for works to proceed as they wait for the payments to be
processed. The cost estimates for compensation includes the cost of compensating the said
institutions. Additionally, there are PAPs who could not be compensated because there are
ongoing court cases. However, they were included in the total cost of compensation. During
the mediation and review of PAPs in Lot 2 project, which is yet to commence, about 40 PAPs
were moved from Lot 2 to Lot 1 for compensation.

Table 4.1 below is a response to the various issues raised with details on actions KeNHA and
Management have taken to address them.
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5. CONCLUSIONS

The Bank complied with its own E&S safeguards policy requirements procedures during the
preparation and has maintained compliance during the project implementation.

The Bank provides regular E&S safeguards implementation support through the following:

Conducting monthly virtual implementation support meeting to discuss pending E&S
safeguards compliance issues; training on compliance aspects as required by the PIU E&S
safeguards staff; follow-up and assessment of the implementation progress of
recommendations and actions from previous reporting periods.
Review and clearance of the E&S safeguards implementation periodic reports. The reports
delivered every month are intended to provide the Bank as well as the Borrower time to
identify and address E&S issues before they are severe. The review process provides
additional guidance on areas requiring attention, especially if they represent persistence
E&S noncompliance issues.
Implementation support missions. Biennial Implementation support missions have been
regularly carried out to ensure that the Borrower is complying with the financing
agreement, including all the relevant legislations, policies, rules, and procedures, as well
as the E&S risk management measures in the ESIA and RAP. The aide-memoires and
records substantiate the Bank’s efforts in assisting the Borrower to fully comply with their
obligations The resulting aide memoire and back to office reports provides:

* An assessment of the project” E&S safeguards performance with an assigned rating.

* Follow up actions for the PIUs implementation.

» Inform management of key E&S issues indicating measures and timeliness to

resolve the issues.

Having phone communications to discuss specific E&S issues as they arise without
necessary waiting for the implementation support missions. These include the handling of
reported E&S safeguards incidents such as accidents on site.

Conversely, all the BCRM relevant findings are attributable to the Borrower implementation
shortcomings, principally related to finalization of compensation for project affected persons.

In view of the above, Management confirms that a lot of effort has been put in place to address
the complaints received in 2017 and 2018 and findings in the IRM Compliance Review Report.
The Executing Agency, KeNHA, with support from the Bank, has implanted a number of
measures aimed at addressing the concerns of the Complainants. Some of the measures that
have been undertaken include:

1. Support to PAPs: KeNHA has made deliberate effort to support PAPs such as
assistance in opening bank accounts to facilitate receipt of their compensation/awards,
holding/facilitation sensitization sessions to educate PAPs on NLC compensation
process, and conducting finance training to enhance their finance and business
management skills and also offering counselling services for their mental wellbeing.
Some of the delays to compensate the PAPs is not entirely because of the Executing
Agency but is also contributed to the PAPs’ lack of requisite documents.

2. Strengthening the team on the ground: In addition to the Sociologist that KeNHA
has stationed at the project site who also acts as the Community Liaison Officer,
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additional support to address social challenges include staff of the Supervising
Consultants (a social expert and environmental specialist), and the Contractors team
(an environmental specialist, Health and Safety Specialist, a Public Relations
Specialist, and a Social specialist). Communication on the ground has also greatly
improved. KeNHA has a toll-free number available to facilitate reporting of complaints
and/or incidents directly to the project team and a whistleblowing policy was started
for Lot 1 employees.

Already most of the issues raised by the requestors have been resolved and more is still being
done, particularly on sensitizing the PAPs on issues that concern them, including clarification
on method of valuation that derived the compensation amounts awarded to the individual PAPs
in question. It should, however, be noted that a majority of the PAPs have already received
their compensation and have already vacated the project site. The cases of those who appealed
to IRM are equally being resolved using the already established channels and mechanisms. For
example, the Bank has confirmed from KeNHA, in writing, that a reasonable chunk of the
remaining PAPs will be compensated by end of June 2024 while those who will not have been
paid will be paid by end of July 2024. The 18 PAPs who were found to be missing in the list
for compensation during the mediation as well as the 11 PAPs whose compensation amounts
were revised upwards were compensated in February 2024 to an amount of KES 1,135,000.
The Bank will continue to closely work with KeNHA and the Government of Kenya to ensure
amicable resolution of the issues affecting PAPs as well as their full compensation.

Additionally, the Management would like to acknowledge that most of the issues and
complaints raised are relative to this being a legacy project. Lessons learned here have helped
to improve design of projects prepared by the team. Some lessons learned that have already
informed the GoK/KeNHA action include: (i) KeNHA has put in place corridor management
units which will be also responsible for demarcation of road reserves on major highways to
avoid indiscriminate encroachment into road reserves that was partly responsible for the
unfortunate demolition of properties in the un-demarcated road reserves. The Corridor
Management Units will also be responsible for awareness creation and sensitization of
communities on dangers of encroaching into the corridor; (ii) The GoK/KeNHA are now very
clear that PAPs cannot be moved from the right of way until they have been fully compensated;
(ii1)) KeNHA is looking into how to develop a community led other than expert led RAP
planning process. With this KeNHA is currently preparing a TOR for RAP development and
implementation framework for adoption in the future projects in the Authority (the Bank will
follow up on this to find out how far KeNHA has gone with this); and (iv) KeNHA to also
pursue the opportunity for involvement of the National Land Commission earlier in the RAP
preparation other than at the implementation stage.

It is therefore, the view of the Management that the issues raised in the IRM Compliance
Review Report have been addressed and ongoing measures and corrections to be undertaken
by the Borrower, as per the financing agreement, are being closely followed up by the Bank
team in collaboration with the Executing Agency as well as the NLC and the National Treasury.
The Management is committed to continuing to engage with the Borrower and the project
implementing entities (KeNHA, PIU), the PAPs and CSOs and all other stakeholders within
the framework of its mandate, responsibilities, and accountability as per its policies, rules and
procedures.
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