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NOTE
In this report, “$” refers to United States dollars. INR refers to Indian Rupees.

In preparing any country program or strategy, financing any project, or by making any designation
of or reference to a particular territory or geographic area in this document, the Asian
Development Bank does not intend to make any judgments as to the legal or other status of any
territory or area.
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I.

BACKGROUND

1.
A request for compliance review (complaint) was forwarded by the Complaint Receiving
Officer (CRO) of the Asian Development Bank (ADB) Accountability Mechanism to the
Compliance Review Panel (CRP) in respect of ADB Loan No. 3048: Accelerating Infrastructure
Investment Facility in India - Tranche 1 (the Project) in India on 24 July 2019. 1
2.
In accordance with paragraph 178 of the 2012 Accountability Mechanism Policy (AMP)
and section L1 of the Operations Manual, 2 the CRP carried out an initial assessment and
concluded that the complaint falls within the mandate of the compliance review function. 3
3.
A finding that a complaint falls within the mandate of the compliance review function is not
a finding of its eligibility for compliance review. Accordingly, following its initial assessment, the
CRP proceeded to assess the eligibility of the complaint.
4.
This report summarizes the analysis and findings of the CRP on the eligibility of the
complaint for compliance review in accordance with the AMP.
5.
As discussed in this eligibility report, the CRP has determined that the complaint is not
eligible for compliance review. The complaint was filed with the Complaint Receiving Officer and
submitted to the CRP more than 2 years from the relevant loan closing date of 25 January 2017.
Therefore, the exclusion criterion specified in paragraph 142 (iv) of the AMP applies.
II.

THE PROJECT

6.
The complaint relates to ADB part-finance for the four-laning of the Kiratpur to Ner Chowk
Expressway in India. ADB’s finance was provided by means of a financial intermediation loan
facility 4 to the India Infrastructure Finance Company Limited (IIFCL). ADB’s contribution to the
four-laning of the Kiratpur to Ner Chowk Expressway constituted one of 19 sub-projects under
Tranche 1 of a multitranche financing facility, the Accelerating Infrastructure Investment Facility
in India (AIIF), which was approved by ADB in October 2013. Tranche 1 consisted of a $400
million loan which was approved on 21 October 2013. The loan agreement in respect of Tranche
1 loan provided for a loan closing date of 31 December 2016. The loan eventually closed on 25
January
2017.
The
publicly
available
webpage
for
Tranche
1,
https://www.adb.org/projects/47083-002/main#project-pds, was updated following the eventual
loan closing date of 25 January 2017 and Tranche 1 was marked as ‘Closed’ on 29 March 2017.
7.
ADB’s part-finance for the Kiratpur to Ner Chowk four-laning project is referred to as ‘the
sub-project’ in this report. ADB’s borrower, IIFCL, committed a subloan of INR2,799 million to the
concession-holder for the sub-project, Kiratpur Ner Chowk Expressway Limited (KNCEL). The
subloan was provided through Tranche 1 of the AIIF.

1
2

3

4

Basic project details are at https://www.adb.org/projects/47083-002/main#project-pds.
Asian Development Bank (ADB). 2012. Accountability Mechanism Policy. Manila and ADB. 2012. Operations Manual
Section on Accountability Mechanism (OM section L1), issued on 24 May 2012. Manila.
The eligibility determination was led by Compliance Review Panel (CRP) Part-time Member Halina Ward, with support
from CRP Chair Dingding Tang. CRP Part-time Member Ajay Deshpande, who is an Indian national, observed the
process and offered technical contributions. However, in accordance with internal CRP protocol, all members of the
CRP agreed that the CRP’s eligibility determination would be made only by Dingding Tang and Halina Ward.
Operational procedures for ADB’s implementation of financial intermediation loans are set out in OM section D6,
which is available at https://www.adb.org/sites/default/files/institutional-document/31483/om-d6.pdf.
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8.
According to ADB Management’s response (included in this report as Appendix 2),
KNCEL’s parent company, IL&FS Transportation Networks Limited (IL&FS refers to Infrastructure
Leasing & Financial Services), was awarded the role of engineering, procurement and
construction contractor. KNCEL additionally entered into subcontracts with a number of other
firms to provide services to the project. Construction commenced in November 2013, but
completion was delayed. In 2018, insolvency proceedings were commenced in respect of KNCEL,
IL&FS Transportation Networks Limited and its parent company, IL&FS Limited. Construction was
suspended around July 2018.
III.
9.

THE COMPLAINT

The complaint was submitted by the following persons:
i)

Apolinar Tolentino
Regional Representative
Building and Wood Workers' International (BWI) Asia and Pacific (based in
Malaysia)

ii)

Rayyan Hassan
Executive Director
NGO Forum on ADB (based in the Philippines)

10.
In later correspondence, the CRP clarified that the above persons submitted the complaint
as representatives of the complainants. The complaint appended information connected with the
claims of a total of 116 named persons who were former workers of contractors or subcontractors
tasked with implementing elements of the Kiratpur to Ner Chowk Expressway project. The CRP
has treated these named persons as the complainants. The complaint states that complainants
wish their identities to be kept confidential.
11.
Following CRP’s initial assessment, the complainants’ representatives at BWI and NGO
Forum on ADB provided confirmation of their authority to represent a group of former workers.
The confirmation took the form of an undated letter of authority signed by officials of BWI affiliate
the All Himachal PWD-IPH & Contractual Workers Union (AHPWDIPHCWU) and included names
of five of the former workers whose names were among those provided with the complaint.
12.
As indicated above, both the larger and the smaller group of complainants are former
workers of three companies that were subcontracted to implement the four-laning of the Kiratpur
to Ner Chowk Expressway. At least one of the three companies is now insolvent and an insolvency
process has begun in India. It has not been necessary for the eligibility assessment to verify the
trading status of the remaining two companies, and the CRP has not done so.
13.
The complaint form sets out the direct and material harm alleged to have been caused by
the ADB project to the complainants, alleging in effect that some or all of complainants were
directly harmed through: the non-payment of wages; absence of employment appointment letters;
lack of social security coverage; lack of specific facilities for women workers; overtime violations
and forced weekend work; and sub-standard occupational health and safety measures and poor
onsite first aid facilities.
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14.
The complaint alleges violations of ADB’s Social Protection Strategy, which the complaint
states “guarantees the core labor standards and minimum legal protections”. The complaint
additionally cites provisions of the Social Protection Strategy 2001, the Social Protection
Operational Plan, and Section C3/BP of the ADB Operations Manual.
15.
During discussion with the CRP, representatives of the former workers explained that in
their view, ADB’s response to the matters raised by them during their prior engagement with ADB
had not been adequate, leading them to bring the matters complained of to the CRP.
16.
The complainants seek i) the payment by ADB of unpaid wages and claims amounting to
INR17,450,741 in respect of the larger group of former workers, and ii) the establishment by ADB
of a strong safeguard mechanism or special fund to cover the failure in payment to workers or
any such payment violations in case of bankruptcy, as in the case of IL&FS in this instance. The
complainants also ask that CRP investigate the issue of debt allegedly incurred by workers as a
result of unpaid wages and claims. Through their representatives, the complainants confirmed
that in addition, they would like the CRP to consider the other harms alleged in the complaint, with
a view to improving ADB’s practices in the future.
17.
The AMP provides expressly, in paragraph 138, that complaints may be filed by (i) any
group of two or more people in a borrowing country where the ADB-assisted project is located or
in a member country adjacent to the borrowing country who are directly, materially, and adversely
affected; (ii) a local representative of such affected persons; or (iii) a nonlocal representative of
such affected persons, in exceptional cases where local representation cannot be found.
18.
Upon initial inquiry, the CRP heard from BWI that it, rather than the AHPWDIPHCWU, was
mandated under its constitution to represent relevant workers before international financial
institutions. During an initial discussion with the complainants’ representatives, the CRP
requested and received additional information from BWI concerning the respective mandates of
the AHPWDIPHCWU and BWI in relation to representation of workers before international bodies
such as the ADB. The CRP notes that BWI’s statutes provide for it to pursue its aims and
objectives by representing its affiliates in regional and international economic groupings and in
the work of the United Nations, the International Labour Office and other specialized agencies
and institutions whose activities affect the social, economic and cultural conditions of affiliates
and their members. 5
19.
For purposes of this specific eligibility determination, the CRP has been content to seek
and receive information on the complaint from representatives of BWI and NGO Forum on ADB.
The CRP wishes also to record its thanks to the former workers who engaged in the CRP’s initial
teleconference call with BWI and NGO Forum on ADB.
20.
For the avoidance of doubt, the CRP wishes to make clear that in the specific
circumstances of the present eligibility assessment, it has not found it necessary to seek further
evidence or to offer conclusions on:
•

5

whether BWI has authority to represent all 116 former workers referred to in the
original complaint form filed with the CRP or only those who signed the letter of
authority to BWI and NGO Forum on ADB;

BWI statutes, approved 2017, Article 3 j)-k), available at
https://www.bwint.org/web/content/cms.media/1812/datas/EN_BWI_Statutes_FINAL.pdf
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•

the relevance to paragraph 138 of the AMP of BWI’s mandate to represent workers
before international bodies, and the absence of such a mandate on the part of
AHPWDIPHCWU; and

•

whether the involvement of NGO Forum on ADB as a joint representative of either
the smaller or the larger group of former workers falls within the scope of, or
satisfies, paragraph 138 of the AMP.
IV.

ADB MANAGEMENT’S RESPONSE

21.
In accordance with paragraph 178 of the AMP, ADB Management submitted a response
to the CRP on 27 August 2019. The response provided information on the background to the
complaint from the perspective of South Asia Department (SARD). It also explained the legal and
contractual relationships between the various entities involved in the financial intermediation loan;
provided arguments on why, in the view of ADB Management, the complaint should be deemed
ineligible for compliance review by the CRP; and made the case that, in the view of ADB
Management, ADB had complied with relevant ADB operational policies and procedures and
made good faith efforts to engage with the complainants’ representatives.
V.

ELIGIBILITY

22.
The CRP has reached its determination of eligibility in accordance with provisions of
paragraphs 179 and 180 of the AMP. These state:
“179. Within 21 days of receiving the ADB Management’s response, the CRP will
determine the eligibility of the complaint. The CRP will review the complaint, ADB
Management’s response, and other relevant documents. To find a complaint eligible, the
CRP must be satisfied that the complaint meets all the eligibility criteria, satisfies the
scope, and does not fall within the exclusions (para. 142 and paras. 145-149). The CRP
must be satisfied that (i) there is evidence of noncompliance; (iii) there is evidence that
the noncompliance has caused, or is likely to cause, direct and material harm to projectaffected people; and (iii) noncompliance is serious enough to warrant a compliance
review.
180. As part of the eligibility determination, the CRP will review and determine whether
the complainants made prior good faith efforts to resolve issues with the operations
department concerned. The CRP will forward the complaint to the operations department
concerned if the complainants did not make such efforts.”
23.
The CRP’s eligibility determination process in respect of the present complaint has
involved the following steps:
i.
ii.

iii.
iv.

review of the complaint, together with other documents provided to the CRP
subsequently by the complainants’ representatives;
review of the response of ADB Management, including related project documents
and correspondence subsequently requested by the CRP and provided by ADB
Management;
a teleconference discussion between the CRP and representatives of the
complainants, together with a number of affected workers; and
discussions with the ADB project team at the ADB Headquarters.
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24.
In order to hold a complaint eligible for compliance review, the CRP must establish both
that none of the grounds for exclusion specified in the AMP are applicable, and also that a number
of positive eligibility criteria specified in the AMP are satisfied.
25.
In the present case, the response of ADB Management to the complaint highlights three
potential grounds on which, it argues, the complaint should be excluded from compliance review;
namely:
•

that the complaint was submitted to the CRP more than 2 years after the loan
closing date (triggering the exclusion specified in paragraph 142 (iv) of the AMP);

•

that the complaint is about an action that is not related to ADB’s action or omission
in the course of formulating, processing, or implementing an ADB-assisted project
(triggering the ground for exclusion specified in paragraph 142 (i) of the AMP); and

•

that the complaint relates to actions that are the responsibility of other parties and
“such conduct is not directly relevant to an assessment of ADB’s compliance with
its operational policies and procedures” (triggering the ground for exclusion set out
in paragraph 148 (i) of the AMP).

26.
As indicated in ADB Management’s response, if the factual circumstances associated with
a complaint are such that they trigger any of the grounds for exclusion specified under the AMP,
the CRP must hold the complaint to be ineligible.
27.
In the first instance, the CRP has considered whether the complaint was filed with the
CRO and/or submitted to the CRP within the time limit specified in the AMP. The CRP notes that
the complaint was received by the CRO on 28 June 2019, and thereafter submitted to the CRP
on 24 July 2019 after receiving the information necessary for the CRO to forward the complaint
to the function chosen by the complainants.
28.
The relevant time limit is set out in the AMP as a ground for exclusion. Paragraph 142 (iv)
of the AMP provides that complaints will be excluded if they are “about an ADB-assisted project
for which 2 or more years have passed since the loan or grant closing date;41”. A footnote to this
sub-paragraph (footnote 41) is also relevant. It adds that “For programmatic operations, such as
multitranche financing facilities, additional financing, and policy-based lending, the cutoff will be
tranche- (or its equivalent) based…” The CRP has confirmed that the loan closing date for
Tranche 1 of the AIIF was 25 January 2017. The CRP is satisfied that with effect from 29 March
2017 the Tranche 1 website page indicated that Tranche 1 was ‘fully disbursed’ and ‘closed’.
Moreover, it is clear that the time limit reflected in the exclusion in paragraph 142 (iv) of the AMP
has been exceeded.
29.
The CRP recognizes that the complainants’ representatives have been engaging in
dialogue with ADB on issues raised in the complaint since August 2018. However, the CRP has
no discretion to apply any time limit other than that specified in the AMP.
30.
In light of its conclusion on the relevance of paragraph 142 (iv) of the AMP to the present
complaint, the CRP has not found it necessary to consider the second and third grounds for
exclusion argued in ADB Management’s response. Nor has it been necessary to address the
additional arguments concerning eligibility that are set out in the response matrix appended at
Appendix 2 of the ADB Management’s response.
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31.
The CRP notes that both the complaint itself and the response of ADB Management raise
a number of other significant questions. Some of these are issues that have not previously been
raised before the CRP. The CRP has concluded on balance in the present case that the eligibility
assessment report in respect of a complaint that is unambiguously ineligible on grounds of late
filing is not an appropriate place to reflect on and analyze further the multiple issues raised.
VI.

CONCLUSION

32.
Pursuant to paragraph 180 of the AMP, the CRP determines that the complaint is ineligible
for compliance review. The CRP has based this conclusion on paragraph 142 (iv) of the AMP.
33.
The CRP appreciates that former workers and their representatives will likely be
disappointed that the CRP is not mandated to investigate further the issues raised in their
complaint. The CRP strongly encourages ADB Management, together with the representatives of
the former workers, to continue constructive and consultative engagement and to endeavor to
find a satisfactory resolution to the issues raised.
34.

The CRP suggests that ADB Management update the CRP regularly.

/S/Dingding Tang
Chair, Compliance Review Panel

/S/Halina Ward
Part-time Member, Compliance Review Panel
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