CRP Request No. 2013/1 — Request for Compliance Review on the
Loan 2419-IND: Mundra Ultra Mega Power Project

TERMS OF REFERENCE FOR COMPLIANCE REVIEW
l. INTRODUCTION

1. These Terms of Reference (TOR) were prepared by the Compliance Review Panel
(CRP) for the compliance review of Loan 2419-IND: Mundra Ultra Mega Power Project in India
following a request for compliance review (the Request) (Appendix) received by the CRP on 17
October 2013.

2. On 27 December 2013, the CRP determined the Request eligible and recommended to
the ADB Board of Directors (Board) that they authorize a compliance review. The Board has
authorized a compliance review on 17 January 2014.

3. Per paragraph 183 of the Accountability Mechanism policy' and paragraph 76 of
Operations Manual (OM) Section L1 Operating Procedures, these TOR, which provide the
scope, methodology, estimated review time frame, budget, CRP member(s), and other
necessary information for the compliance review are submitted for clearance to the Board
Compliance Review Committee (BCRC). Following clearance by BCRC, the CRP will provide
the TOR to the Board and Management, and post them on the website, within 10 working days
of the Board’s authorization of the compliance review.

Il THE REQUEST FOR COMPLIANCE REVIEW

4, Brief particulars of the Request and the Project are summarized below:
Project Name Loan 2419-IND: Mundra Ultra Mega Power Project
Country India

Borrower Coastal Gujarat Power Limited

Project approval date | 17 April 2008

Project closing date 15 July 2014

Requesting parties 1) Bharat Patel, General Secretary of Machimar Adhikar Sangharsh
Sangathan (MASS, the Association for the Struggle for Fishworkers’
Rights) representing the affected persons, 2) Gajendrasinh Bhimaiji
Jadeja, and 3) Harun Salemamad Kara

Allegations The complainants alleged that due to ADB’s noncompliance with its
operational policies and procedures, the project has caused the
following direct and material harm to the affected persons:

® failure to conduct free, prior, broad, and meaningful
consultations with communities, which prevented adequate exercise
of the basic right to information and participation;

(i) deeply flawed social and environmental impact assessments;
(iii) significant and irreversible loss of livelihood of fisherfolk;

(iv) inaccessibility of fishing grounds;

(v) lack of employment of locals;

(vi) impact on horticulture;

! ADB. 2012. Accountability Mechanism Policy. Manila.




(vii)  impact on groundwater;

(viii)  labor issues and social unrest;

(ix) destruction of mangroves;

x) absence of cumulative impact studies;
(xi) ash contamination and health issues; and
(xii)  risk to children’s health.

ADB operations
department responsible

Private Sector Operations Department (PSOD)

Project safeguards
categorization

Category A for environmental impact
Category B for resettlement impact
Category C for indigenous peoples’ impact

Project Description

The project involves the construction, operation, and maintenance of
a coal-fired power plant with a total production capacity of 4,000
megawatts (MW) on a build—-own—operate basis near Tundawanda
village, Mundra Taluka, Kutch district, in the Indian state of Gujarat.
The power plant, with its five 800 MW units, is among the ultra-
mega-power projects (UMPPs) planned by the Government of India
to meet electricity supply needs in Gujarat, Maharashtra, Punjab,
Haryana, and Rajasthan. The plant uses supercritical technology—it
is one of the first private sector generators in India to do so—and is
expected to be more environment friendly than conventional
subcritical generating units. The $450 million loan to CGPL from the
ordinary capital resources of the Asian Development Bank (ADB) is
without government guarantee and is administered in ADB by the
Private Sector Operations Department (PSOD). Of that amount,
$200 million is syndicated to the Export-Import Bank of Korea
(KEXIM) through a risk participation agreement. On 21 March 2013,
the project was fully commissioned when the last unit reached
commercial operation. Currently, the project serves 2% of India’s
power needs. It supports India’s goal of “Power for All” by 2012. The
project is located next to the Adani power plant, which at full capacity
operates at 4,620 MW and was commissioned between 2009 and
2012.

Project Status

On 21 March 2013, the project was fully commissioned when the last
unit reached commercial operation. Currently, the project serves 2%
of India’s power needs. Funds disbursed amount to $351.18 million,

which is 78% of the total commitment of $450 million.

CRP member(s)

Ms. Arntraud Hartmann, will be the Lead Reviewer for this
compliance review, with assistance from Mr. Lalanath De Silva, and
the Chair, CRP upon appointment and assumption of office.

Contact person:

Mr. Nirmal Ganguly
Advisor, OCRP
Email: crp@adb.org Tel: (+63 2) 632 6764

5. In accordance with paragraph 14 (iii), page 7 of the Compliance Review Panel's Report
on Eligibility on the Compliance Review Request for Loan 2419-IND : Mundra Ultra Mega Power
Project approved by the Board with effect from 17 January 2014, Mr. Bharat Patel submitted an
authorization letter to the CRP on 20 January 2014 with signature and thumb print from 52
members of Machimar Adhikar Sangharsh Sangathan (MASS, the Association for the Struggle
for Fishworkers’ Rights), 12 of whom are from Tragadi Bander. CRP has considered the said
document and decided to treat Mr. Patel also as a complainant.




Il. SCOPE OF THE COMPLIANCE REVIEW

6. The compliance review will investigate alleged violations by ADB of its operational
policies and procedures in the Project that directly, materially and adversely harm project-
affected persons in the course of the formulation, processing, or implementation of the Project.
It will probe whether ADB has or has not complied with its operational policies and procedures
(especially those relating to safeguards) in connection with the Project. It is not intended to
investigate the borrower or the government. After carrying out a compliance review, the CRP
will issue to the Board its findings and recommendations. The compliance review will be
conducted in accordance with the 2012 Accountability Mechanism Policy.

7. Based on the allegations by the complainants of ADB’s noncompliance with specific
ADB operational policies and procedures and the CRP's findings in its eligibility review, the CRP
will consider ADB'’s operational policies and procedures that were in effect at the time of Board
approval of the loan regarding project formulation, processing and implementation. These
include, among others, the following:

0] Environment Policy (2002);

(i) OM Section F1 (Environmental Considerations in ADB Operations) issued on 29
October 2003; and

(i) OM Section C3 (Incorporation of Social Dimensions into ADB Operations) issued
on April 2007.

V. CONDUCT OF COMPLIANCE REVIEW AND METHODOLOGY

8. Throughout the compliance review process, the CRP will consult, as appropriate, all
relevant parties concerned, including the complainants, the borrower, the Board member
representing the country concerned, Management, and staff.

9. The compliance review will include the following:

0] a review of relevant project files;

(i) the conduct of site visits with prior consent of the Government of India;

(iii) consultation, including interviews, with:

- ADB Management, staff and consultants;

- complainants;

- other project affected persons;

- the borrower;

- officials from relevant government regulatory agencies; and
- the Board member representing the country concerned;

(iv) the engagement of consultants or technical experts, as appropriate, to assist the
CRP in carrying out its work; and

(V) any other review or investigatory methods that the CRP considers appropriate in
carrying out its work;

(vi) CRP has obtained information from the Compliance Advisor Ombudsman (CAO)
of the International Finance Corporation (IFC) and Multilateral Investment
Guarantee Agency (MIGA) with respect to a completed investigation on the same
project. Efforts to obtain further information will be continued during the
investigation phase. Information will also be obtained from other relevant
institutions and agencies. These information will be duly taken into account.



V. TIMEFRAME

10. The CRP plans to complete the compliance review process for this project within 10
months from clearance of this TOR by the BCRC. Below is the estimated timeframe of the
review.

Step Event Timeframe

4 | Conducting compliance review February-June 2014
(Contingent on the issuance of mission concurrence by
the government, site visit is planned by 3rd to 4th week
of May.)

5 | Compliance Review Panel’'s draft report. CRP will 31 July 2014
issue its draft report with findings and recommendations | (comment period is 45
to the Management, the borrower, and the complainants | working days)
for comments, with copy to BCRC.

(Comments/responses to CRP draft report are expected
by 3 October 2014.)

6 CRP Final Report. After considering the 24 October 2014 (within 14
Management's, borrower’s and complainants’ working days from receipt of
comments, CRP finalizes its report and submits a Final | responses from Management,
Report to the Board, including the responses from the borrower and complainants)
complainants, the borrower, and Management; and a
matrix prepared by the CRP summarizing how it has
responded to such responses.

7 Board consideration of Compliance Review Panel’'s | within 21 calendar days from
Report. receipt of CRP Final Report

by the Board
11. This timeline does not take into account any additional time required for translation;

requested extensions for filing of responses; or other significant local political events that may
delay the site visit. If the CRP deems it necessary to alter the above timeframe, the CRP will
first seek BCRC's clearance of the revised timeframe.

12. Below is the proposed budget for the compliance review.
Budget ltems Amount
Business Travel $ 42.000.00
Professional Fees of CRP part-time members $ 155,000.00
Consultants $ 95,000.00
Translators/Editors of Reports $ 8,000.00
TOTAL | $ 300,000.00

V. BUDGET FOR THE COMPLIANCE REVIEW

/S/ Arntraud Hartmann
Compliance Review Panel Member
31 January 2014
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