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Chair’s Summary of the Board Compliance Review 

Committee and Compliance Review Panel’s Report on 

Eligibility of the Compliance Review Request for  

TA 4712, 7387, and 8481: Promoting Economic Use of 

Customary Land and Grant 0392: Samoa Agribusiness 

Support Project 

(Samoa) 

1. In accordance with paragraph 182 of the Accountability Mechanism Policy, the 

Compliance Review Panel (a) has determined that the complaint relating to the above-

referenced technical assistance numbers 7387 and 8481 is eligible for compliance review, 

(b) submits its eligibility report, attaching the complaint and Management’s response, and 

(c) recommends that the Board authorize a compliance review. 

2. After carefully considering the eligibility report of the Compliance Review Panel, and 

Management’s response, the Board Compliance Review Committee reported to the Board of 

Directors in a memorandum dated 19 July 2016, which recommends that (a) the Board should 

not authorize compliance review at this time, and (b) the Board approve the disclosure of the 

Chair’s summary of the aforesaid memorandum of the Board Compliance Review Committee 

to the public in accordance with ADB’s Public Communications Policy 2011. 

3.  In the absence of any request for discussion and in the absence of a sufficient number 

of abstentions or oppositions (which should be communicated to The Secretary by the close 

of business on 10 August 2016), the recommendations of the Board Compliance Review 

Committee in paragraph 2 above will be deemed to have been approved, to be so recorded in 

the minutes of a subsequent Board meeting. Any notified abstentions or oppositions will also 

be recorded in the minutes. 



Chair’s Summary of the Board Compliance Review Committee 

REPORT ON ELIGIBILITY:  Compliance Review Panel Request N. 2016/2 
on the SAM: Promoting Economic Use of Customary Land Project and Samoa 

Agribusiness Support Project in Samoa 

1. At its meeting on 14 July, the BCRC discussed the above-mentioned report on eligibility
set against ADB’s Accountability Mechanism Policy 2012, notably sections 179-182. The 
Committee received presentations from representatives of the Compliance Review Panel and 
ADB’s Office of the General Counsel and then met. 

2. On the eligibility of the complaint, the Committee concluded as follows:

i) The Committee agreed with the CRP that there is evidence that ADB was not in
compliance with its Public Communications Policy, notably OM Section L3.
Specifically, ADB did not ensure all affected sections of the community were fully
consulted; and

ii) On the issue of whether ADB’s noncompliance has caused or is likely to cause
direct and material harm, the Committee received detailed but conflicting
opinions from the CRP and OGC. The Committee was unable to reach an agreed
conclusion.

3. In these circumstances, the Committee agreed that in view of current indications,
confirmed by the CRP (paragraph 42 of the CRP report on eligibility), that the Government of 
Samoa will propose legislative changes that would substantially remove material harm to the 
complainants, it should recommend to the Board that such a review should not proceed at this 
time.   

4. However, if, as the legislative process progresses, it becomes clear that a risk of
material harm directly attributable to ADB’s noncompliance with its Public Communications 
Policy remains, the Committee agreed that it may reconsider this recommendation. 

5. The Committee further concluded that ADB Management should be asked to remind
staff of the importance of full compliance with ADB’s Public Communications Policy, including 
for technical assistance.     

6. Accordingly, the Chair recommended that the Board endorse the Committee’s
conclusion that a compliance review should not proceed at this time. 

7. On behalf of the Committee, the Chair also recommended that the Board of Directors
approve the disclosure of this Chair’s Summary in accordance with paragraph 86 of the Public 
Communications Policy. 

Board of Directors 
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I. BACKGROUND 

1. A request for compliance review of the SAM: Promoting Economic Use of Customary
Land Projects (TAs 4712/7387/8481) and Samoa Agribusiness Support Project (SABS Project 
or Grant 0392) in Samoa (Appendix 1) was forwarded by the Complaint Receiving Officer to the 
Compliance Review Panel (CRP) on 20 April 2013. In accordance with the Accountability 
Mechanism Policy (AMP) of the Asian Development Bank (ADB) and its operational 
procedures,1 the CRP initially assessed the complaint and determined that it fell within the 
mandate of the compliance review function.  

2. Subsequently, on 27 April 2016, the CRP forwarded the complaint to ADB Management
(Management) with a copy to the Board Compliance Review Committee (BCRC), and requested 
that a response to the complaint be submitted to the CRP by 27 May 2016. The CRP also 
informed the Board member representing Samoa about the receipt of the complaint.  

3. Prior to filing the request for compliance review, the complainants filed a request for
problem solving before the Special Project Facilitator (SPF) on 9 September 2014. The SPF 
declared the complaint eligible and proceeded to problem solving. In March 2015, the SPF 
issued a summary of the review and assessment report and in April 2016, issued a summary of 
the problem solving completion report.2 It was thereafter that the complainants requested the 
Complaint Receiving Officer to refer their complaint to the CRP. 

4. This report summarizes the CRP’s findings on its determination of the eligibility of the
complaint for compliance review. 

II. DESCRIPTION OF THE PROJECTS

5. The complaint was about:

i. a series of technical assistance (TA) projects on promoting the economic use of
customary land in Samoa (TAs 4712/7387/8481) and

ii. a financial intermediation grant, SABS Project (Grant 0392).

iii. TA 4712, the Phase I of the project which was approved on 5 December 2005
and was completed on 28 February 2009 using a total amount of $293,992.17,
established and supported a working group on the economic use of customary
land with representatives from the Government of Samoa (Government), the
private sector, and the community which submitted a report to Cabinet
recommending activities to promote the economic use of customary land. This
TA primarily assisted the Government to implement the Cabinet's decisions in
approving the report.

iv. TA 7387, which is Phase II in this series of TAs, paved the way for changes in
the customary land leasing framework through the (i) national coordination of
customary land stakeholders; (ii) capacity building to support customary land

1  Asian Development Bank (ADB). 2012. Accountability Mechanism Policy. Manila; and ADB. 2012. Operations 
Manual on Accountability Mechanism (Section L1: Bank Policies and Operational Procedures), issued on 24 May). 
Manila. 

2 These summaries are available at http://www.adb.org/sites/default/files/page/42458/sam-final-rar-summary-23-
march-2015.pdf and at http://www.adb.org/sites/default/files/page/42458/sam-completion-report-grant0392.pdf.  
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administration reforms; and (iii) effective community advocacy. These activities 
were part of the project implementation plan for customary land reform 
developed under the earlier TA 4712. The establishment and operationalization 
of the Customary Land Advisory Commission (CLAC), with its secretariat 
effectively coordinating and managing project implementation, and which 
strengthened the use of a database of leasable land in Samoa was an output of 
Phase II (TA 7387) which was approved on 23 November 2009 and was 
completed on 30 September 2013 utilizing $481,963.62 for its activities.  

 
v. Phase III (TA 8481), which was approved on 10 October 2013 and is ongoing 

has a total of $550,000 earmarked by ADB for its activities. Outputs of Phase III 
are the (i) establishment of an inclusive and consultative process for developing 
customary land policy; (ii) a Customary Land Security Bill; and (iii) a registration 
process to formalize landowning groups in Samoa. These are eventually geared 
toward the use of customary land as collateral and organization of customary 
landowners into legal entities in Samoa. 

 
vi. On the other hand, the Samoa Agribusiness Support Project (SABS or Grant 

0392) was approved on 17 June 2014 with a project amount of $5 million. 
Activities for SABS, which aims to promote commercializing and exporting 
agricultural produce and processed products along agro-value chains to 
stimulate agriculture's role in economic growth and poverty reduction in Samoa, 
are expected to close by 31 January 2022. This financial intermediation grant, 
which has selected private banks in Samoa as intermediaries, will provide 
business support services and financing to agribusinesses.  

 
III. THE COMPLAINT  

 
6. The complaint was filed by (a) Mr. Leuluaialii Tasi Malifa - Matai (chief) of Afega village, 
Upolu/lawyer/Libra Law, (b) Mr. Lilomaiava Lavea Ken Lameta – chief of the villages of 
Vaimoso, Upolu Island/Safotu, Savaii Island/Veterinary Doctor/Chairman of Board of Directors 
for Ole Siosiomaga Society Incorporated, (c) Mr. Telei’ai Sapa Saifaleupolu – chief of the 
villages of Samatau, Upolu/consultant, and (d) Mr. Fiu Mata’ese Elisara – chief of the village of 
Sili, Savaii/Executive Director of Ole Siosiomaga Society Incorporated. The complainants are 
Matai (chiefs) of villages in Samoa. As Matai of their aiga (extended families), the complainants 
are holders and managers of customary lands in Samoa. The complainants described the 
alleged likely harm done by the ADB projects to themselves and other affected persons and 
attributed those to ADB’s failure to adhere to its operational policies and procedures. 
 
7. The four complainants did not ask the CRP to keep their identities confidential. 
 
8. In their request letters (see Appendix 1) the complainants alleged, among others, that 
owing to ADB’s noncompliance with its Safeguards Policy Statement (SPS) and Operations 
Manual (OM) Section C3: Incorporation of Social Dimensions into ADB Operations, the projects 
have directly, materially, and adversely affected them as follows: 
 

(i) As a direct result of ADB-funded TAs 4712, 7387 and 8481, Samoan laws 
relating to customary land were changed. The changes established a Torrens 
land registration system, requiring the registration of leases and licenses of 
customary land and the recording of customary lands. The changes also 
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authorized the mortgaging of leaseholder interests relating to such lands and 
their registration; 
 

(ii) These changes altered the customary land tenure system, which the 
complainants allege are integral and traditional aspects of Samoan identity. 
According to the complainants, customary land in Samoa provides eligibility for 
all members of the aiga to reside on and use family lands. The customary land 
tenure system disallows the individual ownership of land in favor of common 
ownership, and land is treated as perpetual property of the whole family. The 
system allows for equitable allocation of family lands to all its members, in 
keeping with customs and rules applicable to that family and to its Matai; 

   
(iii) While leasing of customary lands was not forbidden and was practiced for a long 

time, they were legally recognized and regulated by the Alienation of Customary 
Lands Act of 1965. The complainants allege that the new legal changes from 
2008 onwards (in particular, the amendments to the 1965 Act, the Land Titles 
Registration Act of 2008 and the Customary Land Advisory Commission Act of 
2013) facilitate the leasing of land to “outsiders” for long durations. They allege 
that the legal changes also facilitate the mortgaging of such leasehold interests 
as collateral for loans without the consent of the customary landholders. They 
contend that these changes come “perilously close” to the alienation of 
customary lands, forbidden by Samoan customary laws as well as by entrenched 
provisions in the Samoan Constitution;3 

 
(iv) The complainants further allege that under the new laws, the mortgaging of 

leasehold interests in customary lands is not subject to the customary 
consultative and consensus-seeking processes associated with the family 
ownership and management of customary lands. They allege that in the absence 
of specific legal protections, customary land leases that are mortgaged (and 
therefore the possession and occupation of customary lands) could pass into the 
hands of outsiders without the agreement or consent of the customary land 
holders; 

 
(v) The complainants contend that as a result of the mortgaging of leases of 

customary land and the impact of the registration of leases under the Torrens 
system, outsiders will be able to come onto these lands without the consent or 
agreement of the customary land owners and dispossess them, disturb the land 
and fundamentally transform such lands leading to social unrest, conflict, and 
violence; 
 

(vi) For the above reasons, the complainants state that their ownership rights over 
their customary lands (together with the rights of other customary land holders 
over their customary lands) have been abridged and/or curtailed and/or restricted 
and/or jeopardized, likely causing loss and direct, material and adverse impacts 
to them; 

 
(vii) The complainant’s main grievance is that the ADB failed to widely, adequately, 

and meaningfully consult with affected customary landowners and stakeholders 
under the cited projects, when the ADB closely collaborated with the Government 

                                                 
3 Constitution of the Independent State of Samoa 1960, Articles 102 and 109.  
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to develop and draft the above customary land legislative and policy reform 
proposals. They contend that more than 80% of the land in Samoa is customary 
land and as such, consultations ought to have been more extensive, widespread, 
inclusive, accountable, and meaningful. They allege that because the 
consultations held were inadequate and not in compliance with ADB’s 
operational policies and procedures, the resulting advice and draft Bills 
presented to the Government under the TAs disregarded legitimate concerns and 
traditional and entrenched legal rights of customary landholders, which could 
have been constructively and responsively addressed. They also allege that such 
inadequate information dissemination and public communication has led to a lack 
of public awareness of the law reforms, their impact and importance; and has 
given rise to a genuine fear that the reforms will eventually lead to a dismantling 
of the customary land tenure system as has happened in Papua New Guinea 
and other Pacific nations. 

 
IV. MANAGEMENT’S RESPONSE 

  
9. Management responded to the complaint on 27 May 2016 (Appendix 2). The 
Management’s response raised three preliminary issues (see paras. 31 to 41 below) and also 
addressed the issues raised by the complainants. The Management’s response contends, 
among others, that the SPS does not apply to TAs. The response also contends that TA 4712 
and TA 7387 have both been closed for more than 2 years, prior to the submission of the 
complaint to the CRP and should therefore be excluded from compliance review in terms of 
para. 142(iv) and 148 of the AMP, and para. 33(iii) of OM Section L1/OP. The Management’s 
response also contends that the cited TA projects have complied with OM Section D12 
(Technical Assistance) as well as OM Section L3 (Public Communications) and the Public 
Communications Policy (PCP). The response also states that the SABS complies with all 
applicable policies and procedures in its design and implementation, specifically the SPS, OM 
Section F1/OP (Safeguard Review Procedures), the Public Communications Policy, OM Section 
L3 (Public Communications) and OM Section C3 (Incorporation of Social Dimensions into ADB 
Operations). The Management further contends that neither the TA projects nor the SABS 
project triggers the Indigenous Peoples Safeguards as set out in the SPS. The CRP has 
considered the details provided in the Management’s response and other material submitted by 
Management in assessing the evidence of noncompliance and related harm presented in 
section V (A and B) below. 
 

V. ELIGIBILITY 
 

10. The complainants gave considerable information for determining whether the complaint 
is within the mandate of the compliance review function of the AMP. To fully understand the 
complaint and determine its eligibility, the CRP reviewed the complaint; the Management’s 
response to the complaint; the relevant documents including further material submitted by both 
the complainants and the Management; and interviewed (via teleconference) the complainants; 
relevant ADB staff; counsel from the ADB’s Office of the General Counsel; staff from the 
Ministry of Finance of Samoa; staff from the Ministry of Natural Resources and Environment; a 
representative of the Samoan Farmers Association; a representative of SUNGO (Samoa 
Umbrella for Non-governmental Organisations Inc.); and a staff member from Inclusive 
Development International (an international NGO assisting the complainants). 
 
11. According to para. 138(i) of the AMP, any two or more people in a borrowing country 
where the ADB-assisted project is located who are directly, materially and adversely affected 
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can file a complaint. For a complaint to be considered eligible for compliance review, para. 179 
of the AMP states that “…The CRP must be satisfied that (i) there is evidence of 
noncompliance; (ii) there is evidence that the noncompliance has caused, or is likely to cause, 
direct and material harm to project-affected people; and (iii) the noncompliance is serious 
enough to warrant a compliance review.” The CRP must also be satisfied that the exclusions set 
out in para. 142 and 148 of the AMP do not apply to the complaint before it becomes eligible for 
compliance review. 
 
12. Under the AMP, a compliance review has two stages. Eligibility is determined by the 
CRP in the first stage. A request that is determined as eligible by the CRP, on authorization of 
compliance review by the ADB Board of Directors (Board), proceeds to the second stage, 
involving a full investigation. In both stages, the CRP is required to address much the same 
issues enumerated in para. 11 above. The AMP does not provide guidance on the weight of 
evidence required for an eligibility determination. But consideration of the scheme of the AMP 
makes it clear to the CRP that what is required at the eligibility stage is adequate (prima facie) 
evidence to establish the elements set out in para. 11 above, to warrant further investigation. It 
is important to note that the CRP’s determination of eligibility is based on prima facie evidence, 
as full evidence would require more extensive work during the post–eligibility investigation 
phase and that the determinations made by the CRP at the eligibility stage will not, in any way, 
prejudice its findings after a full compliance review, should that be recommended and 
authorized by the Board. 
 
A. Evidence of Noncompliance 
 
13. Based on available prima facie evidence, the CRP is satisfied that TA 7387 (TA Phase 
II) project and TA 8481 (TA Phase III) project were not in compliance with OM Section L3 
(Public Communications) which expressly covers TAs. In particular, the CRP is satisfied that 
there is prima facie evidence that (a) TA Phase II did not comply with para. 1(iii) and 1(iv) 2 and 
5 of OM Section L3/Bank Policies (BP) issued on 19 December 2008 and paras. 16, 17, and 31 
of OM Section L3/Operational Procedures (OP) issued on 19 December 2008; and (b) TA 
Phase III did not comply with OM Section L3/BP issued on 02 April 2012 paras. 3 and 6, and 
OM Section L3/OP issued on 02 April 2012 paras. 14, 15, 26 and 71. OM Section L3 (2008) 
specifically applies to “ADB-assisted projects and programs financed under loans and grants, 
including technical assistance (TA) projects (emphasis added).” OM Section L3 (2012) applies 
to “(A)ny project financed by a loan, grant, or other financing arrangements that is (i) extended 
to a member state, or (ii) guaranteed by a member state” and expressly includes TAs. 
 
14. The prima facie evidence for noncompliance, referred to in para. 13 above, is listed 
below. 
 

i. The technical assistance completion report for TA 4712 (TA Phase I)4 
acknowledged that the key lessons from the implementation of that project, 
included (i) appreciation for the sensitivity of land issues requiring a gradual 
approach and (ii) the need for ongoing and effective community advocacy. The 
completion report recommended continuation of support for the Government for 
promoting the economic use of customary land.   
 

                                                 
4 ADB. 2009. Technical Assistance Completion Report, TA 4712-SAM: Promoting Economic Use of Customary Land. 



 6

ii. The completion report for TA Phase II5 stated that one of the three priority areas 
for implementation was national coordination of customary land stakeholders and 
effective community advocacy.6 The completion report further stated that a 
community advocacy strategy had been developed and that the newly 
established CLAC had conducted public consultations on customary land 
reforms, but that this had been “the most challenging output” of the project.7 
Among the major lessons emphasized in that report was the need for community 
consultations. The report stated that “while the use of customary land is of 
economic importance for the people of Samoa, it is culturally sensitive, and this 
requires community consultations. As government continues in its reform plans, 
the public will need to be continuously consulted…”8 
 

iii. These statements in the completion reports acknowledge the critical need for 
continuous stakeholder, community and public information dissemination and 
consultations while emphasizing that these have been challenging. However, an 
examination of the ADB’s website9 shows that no project documents relating to 
the TA Phase II and TA Phase III, beyond the basic Project Data Sheets and TA 
Report and TA Completion Report for TA Phase II have been posted for public 
and stakeholder consumption. Para 26 of the Public Communications Policy 
(2012) states that “final consultants’ reports generated from a TA project will be 
posted on the ADB website upon completion.”  Para 14 of that Policy states “to 
facilitate dialogue with affected people and other interested stakeholders,…the 
project team will work closely with the borrower or client to ensure that (i) 
information about sovereign…projects and programs…is disseminated to them in 
a manner, form, and language(s) understandable to them and in an accessible 
place; and (ii) feedback on the proposed project design is actively sought and 
responded to…”.  Under Phase II and Phase III draft Bills, public communications 
strategies and minutes of the legal working group and other working papers are 
referred to in these documents. None of these documents have been proactively 
disclosed by the ADB on its website, even though the TA reports repeatedly 
acknowledge that customary land reform is a sensitive issue and ought to be 
done with stakeholder consultations and communication and the disclosure of 
such documents might have facilitated and encouraged meaningful and informed 
stakeholder feedback and participation in decision-making. 
 

iv. The complainants state that under TA Phase I, emphasis was placed on 
community advocacy mostly involving an information and education campaign to 
encourage landowners to lease customary land for economic uses, rather than 
on meaningful consultations with relevant stakeholders to hear and address 
concerns. A reading of the completion report of TA Phase II and Phase III 
supports that view as it emphasizes the need to inform the public of the proposed 
land reform changes and of the opportunities that opened up for the economic 
use of customary lands and proposes “effective and continuing community 
advocacy” (Emphasis added). This language is seen in TA Phase II as well, 

                                                 
5  ADB. Technical Assistance Completion Report, TA 7387-SAM: Promoting Economic Use of Customary Land, 

Phase II. 
6  See footnote 5. 
7  See footnote 5. 
8  See footnote 5. 
9  See http://www.adb.org/projects/41173-012/main and http://www.adb.org/projects/46512-001/main#project- 

overview  
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highlighting the emphasis of the ADB on “advocacy”, “rather than on meaningful 
“consultation”.10 
 

v. The TA Phase III report states that consultations with civil society and NGOs will 
be done regularly.11 In its interviews with the complainants, the CRP was 
informed that the public consultation sessions that have been held under TA 
Phase II and TA Phase III were more like information dissemination sessions 
rather than opportunities for dialogue; exchange of views; the expression of 
concerns by stakeholders; and the development of an accountable response to 
concerns. The complainants’ statements have been supported by 
representatives of the Samoa Farmers Association as well as SUNGO. 
 

vi. In interviews with staff from the Pacific Department (i.e., the relevant ADB 
operations department), it was stated that 20 community consultation workshops 
had been held on both the main Samoan islands under the TA Phase I, and a 
further four consultations had been held under the TA Phase II. The CRP was 
provided with a list of approximately 250 people from over 80 villages across 
Samoa who attended the TA Phase II consultations. However, representatives of 
the Samoan Farmers Association and SUNGO (a federation of NGOs) when 
interviewed by the CRP said that they had not been invited as an organization to 
the consultations held. They acknowledged that individual members of their 
organizations had attended consultations. They also asserted that the 
consultations were very limited in nature; were not meaningful in accordance with 
ADB’s policies and procedures; and were not conducted in a manner that was 
accountable to the participants. 
 

vii. To verify this assertion, the CRP requested (during interviews) copies of minutes, 
notes or records of the consultations held from the Pacific Department staff, but 
was only provided with a list of participants, as stated above. In a separate 
interview, the SPF also confirmed with the CRP that it had not been provided 
with minutes, notes or records of consultations. The inability of relevant ADB staff 
to produce an adequate record of consultations as evidence of the proceedings 
is hugely problematic. Consultations become meaningful when submissions and 
issues raised by participants are recorded, taken seriously and responded to in 
an accountable manner, with feedback provided to the participants as to what 
happened to their concerns and suggestions. Good practice in this area12 would 
require at the minimum an adequate record of the consultations, capturing what 
happened, who was present and what was stated and any decisions made. Good 
consultation practice also requires the development of a response document 
addressing the suggestions made and documenting decisions as to what was 
done with regard to the suggestions that are accepted and giving reasons why 
suggestions were rejected. Best practice13 suggests that this response and 
accountability document should be proactively made public by the ADB so that 
participants can know the fate of their suggestions. These basic steps increase 
credibility and trust in the consultative process and help fulfil the goals of OM 

                                                 
10 See footnotes 4 and 5. 
11 See footnote 5. 
12 For example of good practice on consultation see page 25 of ADB’s Strengthening Participation for Development 

Results at http://www.adb.org/sites/default/files/institutional-document/33349/files/strengthening-participation-
development-results.pdf.  

13 See Footnote 12, para. 104. 
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Section L3 (2012 and 2008). The Pacific Department has not produced any such 
evidence as at the date of this report. 
 

viii. As described below in paras. 14(xii) and 15(vi), there appears to be uncertainty 
among customary landowners in Samoa over the intent and meaning of the law 
reforms supported by the TAs. Perhaps, had there been a well-structured series 
of meaningful consultations under the TAs, held in a timely manner and 
supported by widespread, appropriate, and user-friendly information 
dissemination as expected under OM Section L3 (2012 and 2008), that sense of 
uncertainty among customary landholders would have been significantly reduced 
or removed. As this does not appear to be the case, it seems that the projects 
conducted inadequate consultations and public communications, especially on 
what the ADB itself acknowledged to be a sensitive issue. 
 

ix. There is prima facie evidence that there had been a public communications 
strategy drafted under TA Phase I and II but that this had not been implemented. 
 

x. In the course of interviews it became clear to the CRP that several meetings 
termed “consultations” had been held, but these meetings have been mostly to 
disseminate information about taking advantage of the legal changes and putting 
customary land to economic use. The CRP did not find evidence that shows that 
the meetings were “consultations” in the sense that there was an opportunity and 
space for stakeholders to raise concerns about the intended reforms and to have 
those recorded and addressed. Nor was there evidence of feedback being 
provided to participants as to the fate of their objections or concerns or how they 
might have been addressed. 
 

xi. The Pacific Department staff explained to the CRP that under the TA Phase III a 
major workshop with businesses had been held, supplemented by separate 
consultations with civil society organizations. The CRP was informed that many 
NGO representatives were also business owners and had been consulted in this 
capacity. This is contradicted by what the CRP was told by SUNGO and the 
Samoan Farmers Association, namely that these organizations had not been 
invited to the consultation but some of its members had. It is clear that 
consultations were generally conducted with invited participants. Meetings or 
consultations, where members of the concerned public or customary landowners 
can respond to a public advertisement and attend, self-register and participate, 
does not seem to have been used. 

 
xii. Prima facie, it appears that the ADB’s reports under the TAs recommended 

piecemeal changes to customary land laws leading to uncertainty and an 
abridgement of some customary land rights. Well thought out advice given after 
wide, accountable and meaningful public consultations might have highlighted 
the concerns and fears expressed by the complainants and other customary 
landowners and allowed for them to be adequately addressed as part of the 
advice given and reports produced by ADB under the TAs. There is prima facie 
evidence that suggests that inadequate consultations under the TAs have 
deprived the customary landowners in Samoa of the opportunity to surface these 
concerns in a timely fashion and to have them properly addressed in the advice, 
consultant reports, draft legislation, and draft papers developed under the TA 
Phase II and Phase III projects. 
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B. Has Noncompliance Caused Material Harm or is it Likely to Cause Such Harm?   

 
15. There is prima facie evidence that noncompliance is likely to cause direct and material 
harm to the complainants and project affected people: 
 

i. More than 80% of land in Samoa is customary land commonly owned and managed 
by aiga led by their Matais.14 Customary land and their close relationship to it is so 
dear to the people of Samoa that they see it as an intrinsic part of their cultural 
identity and way of life. Customary land cannot be alienated or disposed of by 
anyone.15 It is held in perpetuity by the family and transmitted from generation to 
generation. Land can be allocated by the Matais to an individual or family for their 
use but such individuals in the family cannot claim or own title to those allotments. 
The number of family members who commonly own such customary lands can 
change from time to time as members die, are born and travel abroad. These lands 
have been the natural resource upon which Samoan civilization was built over 
thousands of years. The customary rights were respected even when Samoa was 
under colonial rule.16 

 
ii. When Samoa became independent, the rule that customary lands could not be 

alienated was entrenched in its Constitution.17 Article 102 of the Constitution states: 
 
It shall not be lawful or competent for any person to make any alienation or 
disposition of customary land or of any interest in customary land, whether by 
way of sale, mortgage, or otherwise howsoever, nor shall customary land or any 
interest therein be capable of being taken in execution or be assets for the 
payments of the debts of any person on his disease or insolvency:  
 
Provided that an Act of Parliament may authorise: 
 
(a) The granting of a lease or license of any customary land or of any interest 

therein; 
(b) …. 

 
iii. Leasing and licensing of customary land has been practiced for decades. Leases 

and licenses were entered into by the Matai on behalf of all the customary land 
owners with their consent. In 1965, the Alienation of Customary Land Act was 
passed and regulated such leases and licenses. For example, the Act made it illegal 
to grant leases and licenses of customary land for any agricultural or pastoral 
purpose to a person who was not a Samoan Matai.18 However, leases and licenses 
could be granted to others for a public, hotel, industrial, commercial, business or 
religious purpose.19 

 

                                                 
14 Ruiping Ye, Torrens and Customary Land Tenure: A Case Study of the Land Titles Registration Act 2008 of 

Samoa, 40 Victoria University of Wellington Law Review (2009), 827. 
15 See footnote 14. 
16 See footnote 14. 
17 See footnote 14. 
18 Samoa, Alienation of Customary Land Act of 1965, Section 3. 
19 See footnote 18, Section 4. 
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iv. Under the 1965 Act, leases and licenses of customary lands could be granted only 
by the Minister responsible for lands if in his or her opinion such a lease or license or 
any interest therein was (a) in accordance with Samoan custom and usage, (b) in 
accordance with the desires and interest of the customary land owners and (c) was 
in accordance with the public interest.20 The Act made it clear that the Minister was 
required to act as a trustee for the customary landowners.21 

 
Any Samoan customary landowner could make a written application to the Chief 
Executive Officer of the Ministry of Lands to invoke the Minister’s powers to grant 
a lease or license of such land.22 However, in all such cases the Act requires the 
application to be duly advertised in the Savali (the official government 
newspaper) and provides for the filing of objections, and the hearing and 
determination of the same by the Land and Titles Court before the application 
can be considered by the Minister.23 Once the Minister approved the lease or 
license the applicant was required to file a draft lease or license for approval by 
the Chief Executive Officer.24 Once the lease or license was executed, the Act 
required that the same be registered with the Registrar of Lands.25 Rents paid 
under such leases and licenses were held in trust by the Chief Executive Officer 
for the customary land owners of that land. 26 
 

v. At the time the 1965 Act was passed, Samoa had a deed registration system. 
Deeds executed with respect to land had to be registered but registration did not 
convey an indefeasible title.27 An “indefeasible title” is ownership that cannot be 
defeated, revoked, or cancelled by reference to any past event, error or omission 
in the title. 
 

vi. As a result of the three TAs funded by ADB and advice, recommendations, draft 
Bills, and consultant papers developed and provided as a result, the Government 
enacted the Land Titles Registration Act of 2008, which introduced for the first 
time the Torrens system of land registration in Samoa. (See discussion below in 
section C.) The essentials of the Torrens system are to pass an indefeasible title 
to property on registration of land to the proprietor named in the register. This 
new Act required the registration of leases and licenses granted under the 
Alienation of Customary Land Act of 1965, to be made under the new Torrens 
system. The complainants claim that this new Act undermined the traditional role 
of the Matai in granting leases and licenses to customary land. They also claim 
that the registration of leases and licenses of customary land in the name of the 
Minister under the new Act undermined the common ownership of such lands by 
the customary landowners. They claim that the Torrens system which conveys 
indefeasible title or interests in land on registration is incompatible with 
customary land ownership attributes. They claim that this inconsistency arises 
because the owners of customary lands are ever changing whereas the owners 
or proprietors of a land transaction registered under the Torrens system is not. 

                                                 
20 See footnote 18 
21 See footnote 18 
22 See footnote 18, Section 5. 
23 See footnote 18, Section 6-9. 
24 See footnote 18, Section 10. 
25 See footnote 18 
26 See footnote 18, Section 11. 
27 See footnote 18. 
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These changes, they claim, have brought uncertainty to the customary land 
ownership regime in Samoa. Their concerns are supported by academic journal 
articles that analyze the legal effect and impact of the 2008 Act which introduced 
a Torrens system to Samoa.28 
 

vii. The Government – with support of advisory services provided under the ADB- 
funded TA activities (see paras. 19 and 20) enacted the Customary Land 
Advisory Commission Act of 2013. (See discussion below in section C) While the 
main purpose of this Act was to establish a Commission to encourage, facilitate, 
and promote greater economic use of customary land for the development of 
Samoa, a consequential amendment in the very last section of this Act, enlarged 
the scope of leases and licenses of customary lands.29 This clause amended the 
Alienation of Customary Lands Act of 1965 by extending the meaning of “an 
interest in the lease or license of customary land” to include “a mortgage of the 
interest of the lessee or licensee”.30 Furthermore, the amendment required the 
process of registration and discharge of mortgages in the Land Titles 
Registration Act of 2008 to be applied to such mortgages. The ability to use 
leasehold rights over customary lands as a collateral to raise funds through a 
secured loan was new to Samoan customary land laws.31 
 

viii. The complainants contend that the effect of this 2013 amendment was to further 
erode the inalienability of customary lands. The original granting of a lease or 
license is subject to the procedure involving advertisement, entertainment of 
objections and decision by the Land and Titles Court under the Customary Land 
Alienation Act of 1965 described in para. 15(iv) above. After the 2013 Act, it is 
unclear whether that process also now applies to the mortgaging of leasehold 
rights. Even if it did, it would appear that subsequent assignments of such 
mortgages for default may not be subject to such a transparent and participatory 
process involving the customary landowners. The complainants fear that 
mortgages of leases could be granted by the Minister without the consent of 
customary landowners and subsequent assignments of such a mortgage for 
default could put the customary land in the hands of unknown third parties. 

 
ix. These concerns and fears of the complainants are not unfounded because the 

CLAC (supported by TA Phase III) also recognized these dangers and is hoping 
to propose legislative amendments for consideration by Parliament, which if 
adopted, may help address some of these concerns. Among others, the 
amendments would require the written consent of customary landowners before 
a leasehold interest could be mortgaged. 32 The proposed amendments will also 
protect the rights of customary landowners to refuse consent to an assignment of 
such mortgages and to ensure that money recovered by the mortgagees on a 
default would be applied to outstanding lease rents as a first priority.33 Currently, 
mortgages of leasehold interests over customary lands are regulated by the 

                                                 
28 See footnote 14. Some scholars have argued that the 2008 Act introduced a hybrid system consisting significant 

Torrens system as well as Deed registration attributes.   
29 Samoa, Customary Land Advisory Commission Act of 2013, Section 15. 
30 See footnote 29. 
31There is evidence to suggest that two such mortgages of leasehold rights had been given prior the 1965 Act but no 

such mortgages were granted thereafter. 
32 Drafting instructions shared with CRP by ADB Pacific Department. 
33 See footnote 32. 
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Property Law Act of 1952 which also governs mortgages of freehold lands 
(private lands). Legislative amendments proposed by CLAC will place mortgages 
of leasehold rights of customary land under a distinct and separate regime 
established by regulations under the Land Titles Registration Act of 2008.34 
 

x. It is likely that under the existing legal changes, mortgage of a leasehold right 
over customary lands may end up in the hands of third parties far removed from 
the original lessees or mortgagees without the consent of the customary 
landowners. It is likely that such persons may exercise their rights under the 
mortgage and take possession of customary lands and change its landscape 
through development activities over which customary landowners may have no 
control. In effect, this would be tantamount to a significant curtailment and 
restriction of customary landownership rights particularly in the absence of the 
many safeguards that are now being proposed by CLAC. These curtailments and 
restrictions would likely adversely affect the complainants (who themselves are 
customary landowners) and other customary landowner in Samoa. They would 
result in direct and material harm to the complainants and such customary land 
owners because these restrictions and curtailments, in effect, reduce the bundle 
of rights that constitute such customary land ownership.35 Additionally, the 
diminution of the bundle of rights associated with customary landownership in 
Samoa, as a result of the above policy changes, constitutes likely harm to 
customary landowners. 
 

xi. The complainants have stated that they are not prepared to lease their 
customary lands or consent to mortgages of such leasehold rights under the 
current laws. They argue that the lack of adequate safeguards does not assure 
them that the leased land will remain with the contractual partner of the lease 
agreement. There is prima facie evidence that the legal and policy changes 
described above have enabled the creation and assignment of mortgages of 
leasehold interests without the consent of the customary landowners leading to 
unknown third parties acquiring rights of possession over such lands.  The CRP 
was informed by the complainants that they consider it too risky to lease their 
customary lands under the current legal regime and this would constitute a 
financial loss to them and thus a direct and material harm. 

 
C. Is there Evidence that the Harm Resulted from ADB-Funded Projects? 
 
16. The Samoan law reforms concerning customary land adopted by its Government has a 
long and very close association with the ADB. Each of the three TAs referred to in the complaint 
built on the outcome of each other. The completion report for TA Phase I stated: “The technical 
assistance (TA) to promote the economic use of customary land was agreed upon by ADB and 
the Government during programming discussions in 2003 and was listed in the Samoa Country 
Strategy and Program Update 2004–2006. It follows on from exploratory work prepared under 
component 4 of the ADB Small Business Development Project (the Project), and the associated 
technical assistance for capacity building of financial and business advisory intermediaries 
which aimed to ‘improve the policy and Iegislative environment for small business development’. 
The Project established and supported a working group on the economic use of customary land 
with representatives of Government, the private sector, and the community which submitted a 

                                                 
34 See footnote 32. 
35 Also see footnote 14. 
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report to Cabinet recommending activities to promote the economic use of customary land. The 
main role of the TA was to assist the Government to implement Cabinet's decisions in 
approving the report (emphasis added).” Among the expected outputs of the project were 
“amendments to the Alienation of Customary Land Act 1965”.36 The TA supported inputs 
included “stakeholders consultations” and “drafting of amendments to legislation relating to 
customary lands”. The purpose of these inputs and interventions by the ADB was, among 
others, to “encourage the economic use of customary land in Samoa” and to develop and 
support “the implementation of a public information and education campaign to encourage 
landowners to lease customary land for economic uses.” (emphasis added)37 
 
17. The TA Phase I completion report lists, among others the following successful output: 
“Output 1 – Amendments to the Alienation of Customary Land Act 1965 to further promote 
appropriate economic use of customary land: The draft amendments Bill has been approved by 
Cabinet. It was envisaged that the amendments Bill will be tabled in Parliament for first reading 
during the June 2009 session with second and third reading expected in October/November 
2009. In the next phase, monitoring of the application of the reformed legislation will be needed 
to ensure the intended outcomes are achieved.”38 It is clear from the completion report that the 
ADB and the Government worked very closely in collaboration with one another to develop the 
draft amendment Bill and to have it adopted by Parliament. 
 
18. The expected outputs of the TA Phase II included “the establishment and 
operationalization of the Customary Land Advisory Committee (CLAC)”.39 Among the successful 
outputs listed in the completion report for TA Phase II was “Output 1: CLAC was established 
through the CLAC Act, 2013 and the Alienation of Customary Land Act 1965 was amended to 
allow the mortgage of customary land leases.”40 It was this 2013 amendment that enacted a 
legal framework to enable the mortgaging of leases over customary lands. The 
recommendations in the report state: “While the use of customary land as collateral for 
mortgages is still prohibited under Article 102 of the Constitution of Samoa, the mortgage of 
leasehold interests over customary land is now possible under Section 15 of the CLAC 
Act.3 To support the mortgaging of leasehold interests over customary land, there is a 
need to put in place an appropriate legal framework that protects the rights of the 
mortgagors, the mortgagees and the customary landowners. The ongoing phase III of the 
TA will ensure a tangible result/transaction as a result of all the groundwork and investment. 
The conclusion of the project will help increase the economic use of customary owned land, and 
hence increase business, credit growth and employment.”41 (emphasis added) 
 
19. The Technical Assistance Report for TA Phase III states the expected outputs.42 Among 
them is “Output 1: A functional legal working group established. Given that the legal framework 
is in place to allow the mortgage of customary land leases, CLAC will establish a legal working 
group (LWG) to work closely with the Banking Association of Samoa to discuss further 
actions required to enable commercial banks to take advantage of this legal framework 
and accept customary land leases as collateral.”43 (emphasis added) 

                                                 
36 See footnote 4. 
37 See footnote 4. 
38 See footnote 4. 
39 See footnote 5. 
40 See footnote 5. 
41 See footnote 5. 
42 ADB. 2013. Technical Assistance Report, Independent State of Samoa: Promoting Economic Use of Customary 

Land, Phase III, Project Number: 46512 Capacity Development Technical Assistance (CDTA). 
43 See footnote 42, para. 12. 
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20. These documents make it clear that the ADB has been closely associated with, 
promoted and directly assisted the Government with a series of activities to develop the relevant 
concepts, draft laws and implement the laws, establish and develop the capacity of the relevant 
institutions under these laws and to advocate the benefits of the new laws allowing for leases 
and mortgages of leasehold interests over customary land. These and other ADB documents44 
that are publicly available make it amply clear that the ADB fully shared and supported the 
Government’s strategy for increasing the economic uses of customary land and the connected 
reforms leading to the legal framework strengthening the leasing of such lands and facilitating 
the mortgaging of such leasehold interests. In each of the TA reports and TA completion reports 
on record and in other cited and publicly available documents, the stated project outputs clearly 
demonstrate that ADB’s activities under the TAs had a direct causal link with the above cited 
legal reforms and ADB has taken credit for such enactments. Under TA Phase III, ADB is 
continuing to support the Government in these efforts and is developing further legal reforms to 
facilitate the ability to offer customary land leases as collateral to financial institutions. 
 
21. Additionally, para. 187 of AMP states that “For assessing direct and material harm, the 
without-project situation will be used as the base case for comparison, ...” In the CRP’s view, in 
the absence of the activities funded by ADB under the TAs, the policy and legal reforms referred 
to above would either not have been prepared or may have had a different content. In the 
CRP’s careful judgment, the TA-funded activities were thus a condition without which the 
activities, outputs, and policy and legal changes described could not have occurred and led to 
the harm described in Section B above. 
 
22. Management states that the legal reforms enacted by the Samoan Parliament are a 
sovereign decision of the authorities of Samoa and thus cannot be ascribed to the activities of 
the ADB-funded TA projects. The CRP is unable to agree with this position. In every ADB-
funded sovereign project, the implementing agency is a government agency. All such projects 
seek to respect the sovereignty of the borrowing developing member country (DMC). In this 
context, the causal link between the ADB’s project activities on the one hand and the harm to 
the complainants or other affected persons on the other, is always through a governmental 
implementing agency. In the CRP’s view, Management’s argument that the laws were passed 
by Parliament, and therefore that there is an interruption of a causal link runs contrary to the 
very foundations of the AMP. If that argument was right, no ADB project activity under a 
sovereign project could be causally linked to harm because they are invariably the result of an 
action/inaction by an implementing or other governmental agency or instrumentality. This is also 
true for nonsovereign projects where the harm is generally the result of an action/inaction by the 
private borrower concerned. In the case of some TAs (such as the TAs concerned in this case) 
and program loans, ADB can and does directly and indirectly deeply influence and help shape 
policies and laws of a DMC. What is required under the AMP is evidence that ADB’s activities 
on the one hand directly relate to the action/inactions of the government agency or 
instrumentality executing or involved in implementing the project and that these actions together 
have caused the harm. In this case, as shown above, that seems to be the case. In the CRP’s 
view, para. 148(iv) makes it clear that “complaints relating to the laws, policies, and regulations 
of the DMC government concerned” will be excluded from compliance review “unless they 
directly relate to ADB’s compliance with its operational policies and procedures;...” In the CRP’s 
view this makes it clear that complaints can even relate to the laws and policies of a DMC if 
there is noncompliance with ADB’s policies and procedures. In this case, the complainant’s 
grievance is that ADB’s noncompliance with its own operational policies and procedures have 

                                                 
44 For example, ADB, Reform Renewed, The Private Sector Assessment for Samoa, 2015. 
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resulted in the stakeholders not being adequately informed or consulted in a meaningful manner 
causing likely harm to them from the resulting ADB advice, draft Bills and activities. In the CRP’s 
view, these matters fall squarely within the purview of compliance review of the AMP. 

D. Is there Evidence that the Harm Resulted from the Noncompliance of these 
Projects? 

23. The complainants argue that the likely harm set out above is the result of ADB’s
noncompliance described in Section A. They contend that because there was inadequate 
consultation under the Public Communications Policy, the TA Phase II and TA Phase III resulted 
in ADB providing advice, draft Bills, policy papers and other capacity building support to the 
Government which led to adverse and piecemeal changes in the laws governing customary 
land.   

24. The complainants are not opposed to the economic use of customary lands. Their
complaint is that they, and other customary landowners like them, have not had an adequate 
and meaningful opportunity to express their concerns and have them accountably addressed. 
The complainants argue that had that been done, there might have been many other good 
options for legislative reform that could have been considered and adopted, instead of the 
piecemeal approach, resulting in uncertainties and fears as to the destiny of long held and 
traditional customary land ownership and rights.   

25. There is prima facie evidence to suggest that CLAC, a government entity established by
the 2013 Act, has itself recognized the gaps in the current laws enacted as a result of activities 
under TA Phase I and TA Phase II. The CRP did not receive a convincing response during 
interviews as to why the legislative revisions that the CLAC soon hopes to present to the 
Cabinet, and later to Parliament (supported by TA Phase III), were not considered and proposed 
at that time when the 2013 Act was passed to enable mortgaging of leasehold interests over 
customary lands. Had adequate and meaningful consultations been conducted under TA Phase 
II and later under TA Phase III, the complainant’s concerns are likely to have been addressed 
during TA Phase II and the draft legislation proposed under the TA is more likely than not to 
have addressed them. Instead, an issue that ADB itself considered “sensitive” from the time of 
TA Phase I ended up in legislation that did not address those concerns and resulted in creating 
the uncertainties in the customary landownership rights as discussed above. Management has 
not produced minutes or records of the consultations held under any of the three TAs, despite 
being asked for the same by the CRP. Nor was any documentation produced to show what 
concerns were raised by participating stakeholders and how these concerns were addressed. 
When considered as a whole, there is prima facie evidence that the noncompliance with 
information dissemination and stakeholder consultation provisions of the Public 
Communications Policies (2008 and 2012) resulted in ADB failing to address stakeholder 
concerns in a timely and meaningful fashion directly leading to policy and legal changes that are 
likely to cause material harm to the complainants and other customary landowners in Samoa. 
(See discussions in Sections A, B and C above.) 

26. The CRP therefore finds that there is prima facie evidence that there is an adequate
causal link between the likely harms referred to in Section B above and the noncompliance of 
the TA projects with ADB’s operational policies and procedures. Prima Facie, the TAs have 
resulted in ADB providing the Government with draft laws (Bills), advice, capacity building 
activities and advocacy, the content of which might have been different and might have 
addressed stakeholder concerns had there been adequate and meaningful consultations during 
all phases of the TAs.   
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E. Samoa AgriBusiness Support Project (Grant No. 0392) 
 
27. The complainants argue that with the “agribusiness support project, the ADB seeks to 
vastly expand the scale of collateralized lending to businesses using customary land as a 
primary input.” In the review of project documents and during interviews, the CRP did not find 
evidence that the SABS “seeks to vastly expand the collateralized lending”. The objective of the 
SABS project is to improve financing for agricultural value chain investments. The grant 
specifies that cash collateral will be used to secure up to 50 percent of the amount financial 
institutions lend to eligible sub borrowers for first time loans and up to 30 percent for second 
time loans. This supplemental injection of cash is intended to improve the sub borrowers’ equity 
position so that it would be eligible for a loan from the financial institutions. During the CRP’s 
interviews, the responsible implementing agency categorically stated that no leases of 
customary land would be used as collateral for any loan or financial facility extended under the 
SABS project. This position was expressly confirmed and reiterated by the staff of the Pacific 
Department. Additionally, the three commercial banks participating in the SABS project have 
confirmed in writing to the CRP that they have not taken any leases of customary land as 
collateral for the loans and financial facilities granted under the SABS project up to now, and 
further that they will not be taking such leases as collateral for any future loans and financial 
facilities under the SABS project either. Quite to the contrary to what the complainants assert, 
this grant is intended to diminish the need to use assets as collateral, by injecting cash to 
improve the borrower’s equity position. There is no indication that the grant is building on or 
using the customary land law reforms under the three TAs. Nor will the grant have an impact on 
the land regime in Samoa. The grant, as designed is consistent with other value chain projects 
supported by other multilateral financial institutions which intend to facilitate access to the 
financial system for integrated value chains, by providing financial support and assistance to 
business development. For these reasons, the CRP does not see a link between this project 
and the complaint regarding the three TAs or the customary land reforms in Samoa.   
 
28. Staff from the Pacific Department informed the CRP that an environmental and social 
management system (ESMS) has been put in place with regard to the three participating 
commercial banks, and loans and financial facilities extended under the SABS project are 
scrutinized and evaluated through this system to ensure that potential environmental and social 
impacts are removed or mitigated appropriately. 
 
29. The complainants have not been able to establish direct and material harm to 
themselves or to other customary landowners in Samoa on account of the SABS project.   
 
30. For the above reasons, the CRP finds that the complaint regarding the SABS project is 
not eligible for compliance review. 
 
F. Exclusions and Identified Policy Application 
 
31. The CRP considered whether the exclusion provisions listed in para. 142 read with para. 
148 of the AMP apply to this complaint. In this respect, the Management’s response raised 
three issues with regard to the complaint. These were: 

 
i. that the complaint with regard to TA Phase I and TA Phase II were time barred 

under clause 142(iv) as this complaint had been filed with the CRP more than 2 
years after they were closed. TA Phase I was closed on 28 February 2009 and 
TA Phase II was closed on 3 September 2013; 



  17       

 

 
ii. that the alleged noncompliance with the SPS was not tenable because the SPS 

does not apply to TAs. 
 

iii. The Indigenous Peoples Policy does not apply to Samoa. 
 

32. Time Bar: This complaint to the CRP was received by the Complaint Receiving Officer 
on 20 April 2016. This complaint was originally accepted to the Complaint Receiving Officer on 
9 September 2014 seeking the involvement of the Special Project Facilitator in a problem 
solving process. After reaching step three of that process the complainants requested that the 
complaint be transferred to the CRP in accordance with para. 173 of the AMP. Admittedly, TA 
Phase I is time barred in that it has been filed before the SPF after the lapse of 2 years since 28 
February 2009. TA Phase III is ongoing and is therefore clearly not time barred.   
 
33. With regard to the complaint regarding TA Phase II, the Management argues that it is 
time barred since it was filed before the CRP on 20 April 2016 which is 2 years after the TA 
Phase II closure on 30 September 2013. The complainants argue that the complaint regarding 
TA Phase II is not time barred as it was filed by the complainants before the SPF on 9 
September 2014 within 2 years of its closure on 30 September 2013 and that it is the same 
complaint that has now been transferred to the CRP under the AMP. 

 
34. There is no doubt that when the complainants first approached the SPF for problem 
solving, the complaint regarding TA phase II was within time in terms of para. 142(iv). It is this 
same paragraph that is made applicable to complaints filed with the CRP under para. 179 of the 
AMP. The CRP is of the view that the time bar referred to in para. 142(iv) applies to a complaint 
when it is first filed before the SPF. When that complaint is subsequently transferred to the CRP 
(as in this case) at the request of the complainants, while proceedings before the SPF are 
continuing in terms of para. 173, the time bar has no application to such a transfer. If the CRP 
adopted the interpretation proposed by the Management, complainants who file before the SPF 
for problem solving within time but end up spending more than 2 years in proceedings before 
the SPF, will be time barred from transferring the case to the CRP due to no fault of their own. 
Such an interpretation would discourage complainants from first seeking problem solving as is 
envisaged under the AMP. To penalize complainants who first approached the SPF and in good 
faith engage in problem solving by preventing the transfer of their complaint to the CRP after 
step 3 of the problem solving process is to do violence to both the letter and spirit of the AMP.   
 
35. In this case, the complainants first came to the SPF within 2 years of the closure of TA 
Phase II. The problem solving process continued over a period of 1 year and 7 months. After 
completing step 3 of the problem solving process, the complainants exercised their option to 
transfer the case to the CRP per para. 173 of the AMP. This is allowed and contemplated under 
para. 153 of the AMP. Under para. 148(iii) once a complainant enters the problem solving 
process, the complainants cannot approach the CRP until step 3 is completed. There could be 
situations in which a complainant goes before the SPF and proceedings do not reach step 3 
before the lapse of 2 years from the closure of the project. In such a case, the interpretation 
proposed by the Management will entrap the complainant, out of no fault of their own and lock 
the complainants in the problem solving process to the exclusion of a transfer of the case to the 
CRP. The CRP is of the view that the plain reading of the AMP does not suggest such an 
interpretation. To adopt such an interpretation will render the express intent of the AMP 
nugatory. Besides, an interpretation should not be adopted which prejudices a party on account 
of the act of the decision-making forum. Nor should an interpretation be adopted that renders a 
provision nugatory when instead, it can also be made effective. For these cogent reasons, the 
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CRP is of the view that the complaint regarding TA Phase II is not time barred under para. 
142(iv) of the AMP. Accordingly, the CRP finds that the complaint regarding TA Phase II and TA 
Phase III are within time and not excluded from compliance review. 
 
36. Application of the SPS to TAs: The Management, in its response, has stated that 
“(T)he SPS does not apply to TAs”. The response asserts that: “(T)he SPS does not contain any 
provision that applies to technical assistance. OM Section D12 on Technical Assistance, which 
governs TA activities, does not refer to the SPS or its provisions. As such, the SPS and its 
provisions are not relevant for the compliance review of complaints concerning TAs.” At the 
CRP’s request, the Management further clarified its contention in a separate written submission. 
 
37. In fairness, the CRP raised this same issue with the complainants as well who provided 
a written submission in response. The complainants submit that if it was the intention of the SPS 
to exclude TAs, it would have done so in express and plain language, such as in the OM 
Section C3/BP – Incorporation of Social Dimensions into ADB Operations. They contend that 
the SPS nowhere excludes TAs from its ambit. On the contrary they argue that para. 48 of the 
SPS expressly covers TAs. They contend that when ADB wants to exclude TAs from the 
operation of policies and related operations manuals, they do so explicitly and by express 
language. 

 
38. The CRP gave earnest consideration to all the arguments submitted by the Management 
and the complainants and each of their legal counsel. The issue raised is important and a 
decision either way will have far reaching consequences. This is not an issue that should be 
decided at the eligibility stage. Besides, the issue of whether the SPS applies to TAs is not an 
issue that will dispose of this case fully because the CRP’s analysis shows that the case is 
eligible on grounds other than noncompliance with the SPS. For these reasons, there is no 
immediate and compelling necessity to decide on the application of the SPS to TAs at this time 
or for the purposes of determining the eligibility of this case. 
 
39. Indigenous Peoples Policy: The Management contends that the Indigenous People’s 
Policy has no application to the SABS projects. The Management agrees that “Indigenous 
Samoans are ethnically and culturally homogenous group that speak the same language and 
have a close attachment to the land.” However, the Management states that Samoans are “not 
deemed vulnerable being the mainstream and dominant culture, economic, social and political 
group in Samoa.45 As such, the Management contends that affected Samoans do not qualify as 
needing protection under the indigenous people’s safeguards. The same arguments are equally 
applicable to the application of the Indigenous People’s Policy to TAs. 

 
40. The complainants contend that the Indigenous Peoples Policy applies to this case. They 
state that “The Samoan people self-identify as an Indigenous Peoples, and are regarded as 
such by the United Nations Permanent Forum on Indigenous Issues and by the World Bank, 
which has recently triggered its Indigenous Peoples Policy (containing an identical definition of 
‘Indigenous Peoples’ to the SPS), in relation to a project in Samoa called the Agriculture and 
Fisheries Cyclone Response Project. 

 
41. While Samoanss have been recognized as indigenous people by the International Labor 
Organization (ILO) and UN agencies for various purposes and under various international 
instruments, they do not appear to satisfy one fundamental criterion under the ADB’s 
Indigenous Peoples Policy. Samoans are the dominant culture and social and political group in 

                                                 
45 ADB. 2009. Safeguards Policy Statement. Appendix 3, p. 56, para. 6. 



  19       

 

that country. When that is the case, the Indigenous Peoples safeguards under ADB policy do 
not apply. This is not a new issue for Samoa as this has come up at ADB before. Most recently 
it was considered in ADB’s Submarine Cable Project46 and the conclusion was that the 
Indigenous Peoples Policy does not apply to Samoans. ADB is bound by policies adopted by its 
Board and while it may well be that Samoans are recognized as indigenous people by the ILO 
and other UN agencies, ADB is governed by its policies adopted by its Board. Under the current 
ADB Indigenous Peoples Policy, Samoans are the dominant culture and political and social 
group in that country, and as such they do not qualify for the safeguards provisions under ADB’s 
Indigenous Peoples Policy. Accordingly, the CRP finds that the ADB’s Indigenous Peoples 
Policy does not apply to the complainants and other customary landowners in Samoa in this 
case. 
 

VI. CONCLUSION AND RECOMMENDATION 
 
42. The CRP recognizes that at present, efforts are underway to prepare legislation, which if 
enacted by the Samoan Parliament, would likely address much of the likely harm referred to in 
para. 15(ix) above. However, in the absence of evidence at present that this legislation has 
passed into law, the likely harm identified by the CRP persists. 
 
43. The CRP finds prima facie evidence of noncompliance with ADB’s operational policies 
and procedures described in this report and prima facie evidence that this noncompliance with 
ADB’s operational policies and procedures will likely cause direct and material harm to the 
complainants and to other affected people. Given the prima facie evidence of noncompliance 
discussed in section V(A) above and the seriousness and widespread nature of the resulting 
harm discussed in section V(B) above, the CRP concludes that the prima facie evidence of 
noncompliance is serious enough to warrant a full compliance review. 
 
44. Pursuant to para. 179 of the AMP, the CRP determines the complaint eligible. As such, 
the CRP recommends that the Board authorize a compliance review of the Samoa TA Phase II 
(TA 7387) and TA Phase III (TA 8481) projects. 
 
 
 
 
 
/S/Dingding Tang 
Chair, Compliance Review Panel  
 
/S/Lalanath de Silva 
Part-time Member Compliance Review Panel  
 
/S/Arntraud Hartmann 
Part-time Member, Compliance Review Panel 

                                                 
46 ADB, Indigenous Peoples Due Diligence Report, Proposed Grant, Samoa: Submarine Cable Project, July 2015 

(Available at http://www.adb.org/sites/default/files/project-document/162098/47320-001-sddr-01.pdf)  
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