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The Project Complaint Mechanism (PCM) is the independent accountability mechanism of the 
EBRD. PCM provides an opportunity for an independent review of Complaints from one or more 
individual(s) or organisation(s) concerning an EBRD Project which allegedly has caused, or is 
likely to cause, harm. PCM may address Complaints through two functions: Compliance Review, 
which seeks to determine whether or not the EBRD has complied with its Environmental and 
Social Policy and/or the Project-specific provisions of the Public Information Policy; and Problem-
solving, which has the objective of restoring a dialogue between the Complainant and the Client 
to resolve the issue(s) underlying a Complaint without attributing blame or fault. Affected parties 
can request one or both of these functions.  

For more information about PCM, contact us or visit www.ebrd.com.  

 

 

 

Contact information 

Inquiries should be addressed to: 

The Project Complaint Mechanism (PCM) 
European Bank for Reconstruction and Development 
One Exchange Square 
London EC2A 2JN 
Telephone: +44 (0)20 7338 6000 
Fax: +44 (0)20 7338 7633 
Email: pcm@ebrd.com  
 

 http://www.ebrd.com/work-with-us/project-finance/project-complaint-mechanism.html 

 

 

How to submit a Complaint to the PCM 

Complaints about the environmental and social performance  
of the EBRD can be submitted by email, telephone or in writing  
at the above address, or via the online form at: 
 

 http://www.ebrd.com/work-with-us/project-finance/project-complaint-mechanism/submit-a-
complaint.html 

 

http://www.ebrd.com/work-with-us/project-finance/project-complaint-mechanism/submit-a-complaint.html
http://www.ebrd.com/work-with-us/project-finance/project-complaint-mechanism/submit-a-complaint.html
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EXECUTIVE SUMMARY 
 
The Project Complaint Mechanism (PCM) received a Complaint in relation to the EBRD 
Agroinvestbank Equity Investment Project in Tajikistan. The Complaint was submitted by counsel 
based in London, who is authorised to represent an individual owner of a commercial entity 
registered in Hong Kong. This owner is in dispute with another commercial entity, registered in 
Tajikistan. In the context of a commercial transaction between these two entities, Agroinvestbank 
was involved as a as guarantor. The Complainant alleges Project noncompliance with the Bank’s 
2008 Environmental and Social Policy concerning EBRD’s commitments to promote private 
entrepreneurship, sound banking, sustainable business practices and corporate responsibility, 
among others. Further, the Complainant alleges EBRD noncompliance with its Public Information 
Policy, related to insufficient disclosure of project-related information. 
 
In the Complaint, the Complainant requested that the PCM facilitate Problem-solving and if not 
successful, conduct a Compliance Review.  
 
The PCM Eligibility Assessors find that the Complaint does not satisfy the eligibility criteria as set 
out in the PCM Rules of Procedure for a Problem-solving Initiative or for a Compliance Review. 
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I. BACKGROUND 
 
1. The PCM received a Complaint regarding the EBRD’s Agroinvestbank Equity Investment 

Project (the Project) in Tajikistan.1 The Complaint was submitted by counsel based in London, 
who is authorised to represent an individual owner of a commercial entity (incorporated in 
Hong Kong). This owner is in dispute with another commercial entity, registered in Tajikistan. 
In the context of a commercial transaction between these two entities, Agroinvestbank was 
involved as a guarantor. The Complaint alleges EBRD noncompliance in relation to its 2008 
Environmental and Social Policy as well as its Public Information Policy.  
 

2. In the Complaint, the Complainant requested that the PCM undertake a Problem-solving 
Initiative, and if not successful, a Compliance Review. The Complaint was registered by the 
PCM Officer on 15 March 2018 in accordance with paragraphs 11-13 of the PCM Rules of 
Procedure (RPs), and was subsequently published in the PCM Register pursuant to paragraph 
20 of the PCM RPs. On 29 March 2018 Mr Neil Popovic was appointed as Eligibility Assessor 
to conduct the Eligibility Assessment jointly with the PCM Officer, in accordance with 
paragraph 22 of the PCM RPs. 
 

3. According to the EBRD Project summary document, “[t]he EBRD is considering acquiring a 
25% + 1 share of the ordinary voting shares of Agroinvestbank through acquisition of newly 
issued shares via capital increase. The proposed transaction will strengthen the capital base 
and support the growth and development of one of the largest and most successful banks in 
Tajikistan.”  

 
4. The Project was approved by the EBRD Board of Directors on 25 March 2009 and is 

categorised “FI” [Financial Intermediaries].2  

II. STEPS TAKEN IN THE ELIGIBILITY ASSESSMENT  
 
5. The Eligibility Assessors have undertaken a general examination of the Complaint as well as 

additional information provided by the Complainant, Client and the EBRD Management, to 
determine if the eligibility criteria as set out in the PCM RPs for a Problem-solving Initiative 
and/or a Compliance Review are met.  
 

6. A site visit was not considered necessary for the purposes of this Eligibility Assessment as the 
Assessors deemed it sufficient and appropriate to determine eligibility through a document-
based review together with discussions and written communication with the Relevant Parties. 

 
7. The PCM engaged in a number of meetings and phone calls with the Complainant’s 

representative since first receiving their communication on 31 January 2018.  

III. SUMMARY OF THE RELEVANT PARTIES’ VIEWS 
 

1. Complainant  
 
8. The Complainant, Mr Alois Schonberger (an Austrian national), is the owner of a Super 

Perfect Investments Limited (Super Perfect). The Complaint was submitted to the PCM by his 
authorised representative, Suttons Solicitors, a legal consulting firm based in London UK. 
 

                                                                 
1 Complaint Number 2018/02, available at http://www.ebrd.com/work-with-us/project-finance/project-
complaint-mechanism/pcm-register.html and annexed to this report.   
2 Project Summary Document for the Agroinvestbank Equity Investment, available at: 
http://www.ebrd.com/work-with-us/projects/psd/agroinvestbank-equity-investment.html  
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9. The Complaint describes the alleged harm caused by the EBRD Project: “Mr Schonberger and 
the shareholders and employees of Super Perfect have suffered a significant financial loss, 
because […] the EBRD has failed to ensure that Agroinvestbank of Tajikistan conducts itself 
in an acceptable and appropriate manner.”3  

 
10. The Complainant asserts that on 11 February 2013 Super Perfect entered into a contract 

with a Tajik company, Levakan-M for the purchase of cotton and paid the Tajik company the 
amount due. Agroinvestbank provided a guarantee for the said contract in respect of Tajik 
company to fulfil its contractual obligations and deliver the cotton to Super Perfect. 

 
11. The Complaint explains that Agroinvestbank was chosen as guarantor for this commercial 

transaction given that it was the second largest bank in Tajikistan and also because the 
EBRD was an active board member of Agroinvestbank at the time of the transaction, this 
giving to the Complainant a certain level of comfort.  

 
12. According to the Complaint, the Tajik company did not respect the contractual obligations 

and failed to deliver the cotton or return the money paid by Super Perfect. 
 

13. In his Complaint, the Complainant states that Super Perfect called the bank guarantee, but 
Agroinvestbank refused to pay the amounts due.  

 
14. The Complaint also explains that in November 2014 arbitration proceedings commenced in 

Geneva, Switzerland and apparently the arbitration resulted in an award in favour of Super 
Perfect, but to date the sum was not paid by Agroinvestbank.4 

 
15. The Complainant’s desired outcome from a PCM process is stated in the Complaint as 

follows: 
 

[…] [T]he suspension or conditioning of all loans to Tajikistan until the sums owing have 
been paid over in accordance with Article 8 of the Agreement Establishing the EBRD. 
Such a request is reasonable in all the circumstances and in accordance with the 
principles of public international law which principles bind the EBRD.5 

 
2. Bank Management 

 
16. EBRD Management submitted to the PCM its written response to the Complaint on 1 May 

2018.  
 

17. In its response, Management states that EBRD acquired 25%+1 shares in Agroinvestbank in 
October 2009, following the signing of the shareholders agreement with the largest individual 
shareholders of the EBRD on 12 August 2009.  

 
18. EBRD Management explains that towards the end of 2010 its Client, Agroinvestbank, began 

to experience financial difficulties as a result of growing non-performing loans and in 
response to that, the EBRD undertook efforts to provide crisis management support to 
Agroinvestbank. 

 
19. The response explains that the EBRD’s direct involvement in Agroinvestbank diminished in 

mid-2012. From that time on the EBRD has been monitoring the activity of its Client based on 
limited financial reports and meetings with the management of Agroinvestbank. All the given 
circumstances presented limited opportunities for the EBRD to influence the governance of 
the Agroinvestbank. 

                                                                 
3 Complaint. 
4 Ibid. 
5 Ibid. 
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20. Management also explains that during this period of time, EBRD has been in continuous 

dialogue with the Government of Tajikistan and international development finance 
institutions present in Tajikistan with the view to developing measures to strengthen the 
financial sector in the country. 

 
21. In response to the Complaint, the EBRD Management deems that it complied with the 

requirements to carry out adequate due diligence of the Project and to monitor the Client’s 
environmental and social commitments arising under the relevant provisions of the 
Environmental and Social Policy. Management further deems that no environmental or social 
harm has been claimed by the Complainant as caused by the Project. 

 
22. In response to the allegations of non-compliance concerning disclosure of project-related 

information, Management considers that the EBRD has acted in accordance with its Public 
Information Policy.6 

 
3. Client 

 
23. Agroinvestbank is the second largest commercial bank in Tajikistan, focused on providing 

financial services to micro-, small- and medium-sized enterprises and to the agricultural 
sector.7  
 

24. The Client submitted its written response to the PCM in relation to the Complaint on 17 May 
2018.  

 
25. In its response to the Complaint, the Client explains that Agroinvestbank has never 

recognized itself as part of the presented dispute, and sees it as an economic dispute 
between the two said private companies. The Client also asserts that there is no act of 
reconciliation for the previous contracts signed between the two private companies. 

 
26. In addition, the Client’s response states that the Swiss arbitration had no relevant 

competence to pronounce a decision under the dispute, since Agroinvestbank has sufficient 
evidence to prove that the SWIFT bank guarantee was not properly issued and is not 
recorded in the Agroinvestbank system; therefore, they consider it invalid.8 

IV. DETERMINATION OF ELIGIBILITY  
 
27. The Eligibility Assessors have examined the Complaint to determine whether the relevant 

eligibility criteria are met under paragraphs 24-28 of the PCM RPs, and considered the 
response of EBRD Management and the Client to the Complaint in accordance with 
paragraph 29 of the PCM RPs. PCM has also received additional information from the 
Complainant as well as Bank staff (in particular, the Banking and Environment & 
Sustainability Departments) since the Complaint was filed. 
 

28. Pursuant to paragraph 24 of the PCM RPs, the Eligibility Assessors do not judge the merits of 
the allegations in the Complaint and do not make a judgement regarding the truthfulness or 
correctness of the Complaint in making their determination on eligibility. 

 
29. The Eligibility Assessors have determined that the criteria outlined in paragraph 25 of the 

PCM RPs have been met: 

                                                                 
6 Bank Management response, dated 1 May 2018, annexed to this report. 
7 Project summary document available at: http://www.ebrd.com/work-with-
us/projects/psd/agroinvestbank-equity-investment.html . 
8 Client response, dated 17 May 2018, annexed to this report. 
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• The Complainant has indicated in his Complaint that he requests that the PCM undertake 

a Problem-solving Initiative and if not successful, a Compliance Review. 
 

• The Complainant has indicated the outcomes he seeks as a result of use of the PCM 
process: 
 

[…] [T]he suspension or conditioning of all loans to Tajikistan until the sums 
owing have been paid over in accordance with Article 8 of the Agreement 
Establishing the EBRD. Such a request is reasonable in all the circumstances 
and in accordance with the principles of public international law which principles 
bind the EBRD.9 

 
• The Complainant has submitted correspondence exchanged with the Client and the Bank 

relating to his Complaint.  
 

• The Complainant has provided details of the Relevant EBRD Policy at issue in the 
Complaint, namely the Bank’s 2008 Environmental and Social Policy concerning EBRD’s 
commitments to promote private entrepreneurship, sound banking, sustainable business 
practices and corporate responsibility. In addition, the Complainant alleges EBRD 
noncompliance with its Public Information Policy, related to insufficient disclosure of 
project-related information.  

 
30. Pursuant to paragraph 28 of the PCM RPs, the Eligibility Assessors do not consider that the 

Complaint was filed fraudulently or for a frivolous or malicious purpose, or that its primary 
purpose is to seek competitive advantage through the disclosure of information or through 
delaying the Project. 

 
1. Determination of Eligibility for a Problem-solving Initiative  

 
31. According to paragraph 24 (a) i) of the PCM RPs, to be held eligible for a Problem-solving 

Initiative, the Complaint must be filed by an individual or individuals located in an impacted 
area, or who has or have an economic interest including social and cultural interests, in an 
impacted area. The Complaint is submitted by an individual, who alleges harm to his 
privately-owned legal entity. The Eligibility Assessors consider this requirement to be 
satisfied.  

 
32. Further, according to paragraph 24 (a) ii) of the PCM RPs, the Complaint must raise issues 

covered by a Relevant Policy of the EBRD.  
 

33. The Complaint asserts that the concerns of the Complainant are contemplated by the 2008 
Environmental and Social Policy, specifically introductory provisions of the Policy and specific 
provisions in Performance Requirement 9, Financial Intermediaries. The Eligibility Assessors 
consider that the allegations raised in the Complaint relating to the financial loss experienced 
by the Complainant are not explicitly connected with the environmental and social safeguards 
articulated in the Policy.  

 
34. First, with limited exceptions not applicable here, the Eligibility Assessors consider that the 

introductory provisions of the Policy do not impose specific compliance obligations on the 
Bank, but rather provide context and interpretive guidance for the Performance 
Requirements set forth elsewhere in the Policy.  The Performance Requirements, in turn, 
address environmental and social issues, including Environmental and Social Appraisal and 
Management (PR 1), Labour and Working Conditions (PR 2), Pollution Prevention and 

                                                                 
9 Complaint. 
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Abatement (PR 3), Community Health, Safety and Security (PR 4), Land Acquisition, 
Involuntary Resettlement and Economic Displacement (PR 5), Biodiversity Conservation and 
Sustainable Management of Living Natural Resources (PR 6), Indigenous Peoples (PR 7), 
Cultural Heritage (PR 8), Financial Intermediaries (PR 9), and Information Disclosure and 
Stakeholder Engagement (PR 10). The Performance Requirements do not address 
commercial disputes between the Bank’s clients and their customers, nor do they address 
compliance with the Agreement Establishing the EBRD. 

 
35. As noted, the Complaint alleges noncompliance with Performance Requirement 9, specifically 

paragraphs 2, 9 and 24. Paragraph 2 provides that the EBRD has “an interest in assessing 
and monitoring whether the environmental and social risks associated with the FI’s business 
activities are adequately addressed by the FI.” As Complainant notes, the “exact modalities” 
of EBRD oversight will depend on a number of factors, including “the business environment 
in the country”, but that does not mean the oversight goes beyond environmental and social 
risks. Other kinds of risks, while they may be significant and/or important, are not within the 
purview of the Policy. 

 
36. Along the same lines, paragraph 9 of Performance Requirement 9 requires the FI to “adopt 

and implement environmental and social due diligence procedures…commensurate with the 
level of environmental and social risks associated with its business activities and type of 
project with the EBRD.” As with paragraph 2, paragraph 9 applies to the environmental and 
social risks covered by the Policy; it does not expand the scope of the Policy to include other 
kinds of risks. 

 
37. Finally, paragraph 24 of Performance Requirement 9 provides for the Bank to encourage FIs 

to “follow best practices in sustainability management”, including that FIs should consider 
“joining appropriate existing international initiatives that promote best practices in the 
financial sector such as the Equator Principles (EPs), the United Nations Environment 
Programme Finance Initiative (UNEP FI), and the Principles for Responsible Investment (PRI).” 
Again, paragraph 9 relates to the management of environmental and social risks of the sort 
addressed in other PRs; it does not expand the Policy to cover other types of risks. 

 
38. The Complaint further alleges Project noncompliance with the EBRD’s Public Information 

Policy; in particular, the Complaint refers to insufficient Project-related information in the 
public domain.  

 
39. The Eligibility Assessors have taken note of the Complainant’s letter to EBRD, dated 

December 2017, requesting specific information concerning the Project. The Assessors have 
also taken note of the January 2018 letter of appeal to the EBRD Secretary General 
regarding the alleged lack of disclosure. The Assessors have considered the response of the 
Secretary General, who determined that the Bank’s earlier decision not to disclose the 
information was consistent with the requirements of the Public Information Policy, in 
particular as such information is considered confidential. 

 
40. In the circumstances of the numerous exchanges between the Bank and the Complainant 

regarding information disclosure, the Eligibility Assessors consider they have a limited role in 
questioning the determinations made regarding confidentiality, both in the Complainant’s 
initial request for information and in the context of the appeal to the Secretary General. 

 
41. The Eligibility Assessors note that the EBRD’s Public Information Policy provides the Bank 

“will not disclose” certain categories of information, including:   
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Financial, business or proprietary information received by the Bank in 
the analysis or negotiation of any investment authorised under Article 
11 of the Agreement Establishing the Bank, any treasury operation or 
any donor funded or technical assistance project, unless permission is 
given by the entity or entities concerned to release this information. 

 
Public Information Policy, § E.1.8. Category 1.8 includes 
  

any information received from any private or state owned enterprise or 
other sub-sovereign entity or their representatives or any external 
consultant(s) in the analysis of any project considered or financed by the 
Bank or in the negotiation of any investment, loan or other operation. 
Likewise, the Bank does not disclose legal documentation, including all 
contractual documentation relating to a project, operation or technical 
assistance project, or correspondence pertaining to Bank-financed 
projects (whether financed by donors in whole or in part), including 
documents or information relating to negotiations between the Bank 
and its clients, donors, co-financiers and other contractual counter-
parties relating to a project. 

 
42. The PCM Problem-solving function has the objective of restoring a dialogue between a 

Complainant and a Client to resolve the issues underlying a Complaint without attributing 
blame or fault. In the present case, the Eligibility Assessors have considered whether the 
PCM’s involvement may assist in resolving the present dispute, or is likely to have a positive 
result taking into account previous or ongoing efforts to resolve the issues.  
 

43. The Eligibility Assessors have considered the fact that the Complainant initiated arbitration 
proceedings against Agroinvestbank in Switzerland for failure to recognise the bank’s 
guarantee. The PCM understands that there was a decision issued by that tribunal in that 
regard, and that Agroinvestbank is currently contesting that decision. 

 
44. To be found eligible for a Problem-solving Initiative, each party should indicate their 

willingness to engage in a dialogue process facilitated by the PCM. To date, the Client has not 
indicated a willingness to engage in a Problem-solving Initiative to discuss the matters 
outlined in the Complaint with the Complainant. 

 
45. Based on the above considerations, the Eligibility Assessors do not consider there to be a 

satisfactory link between the alleged harm and a Relevant EBRD Policy. Further, they 
conclude that a PCM-facilitated Problem-solving Initiative is unlikely to assist in resolving the 
dispute or have a positive result. Accordingly, the Assessors consider the Complaint ineligible 
for a Problem-solving Initiative. 

 
2. Determination of Eligibility for a Compliance Review 

 
46. According to paragraph 24 (b) of the PCM RPs, to be held eligible for a Compliance Review, 

the Complaint must be filed within 24 months after the date on which the Bank ceased to 
participate in the Project. The Eligibility Assessors consider that this condition is met, as the 
EBRD Project is still active. 
 

47. Further, the Eligibility Assessors must consider paragraph 27 of the PCM RPs, which 
provides:  
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Where the Complaint raises issues appropriate for a Compliance Review, the Eligibility 
Assessors will, in their determination of eligibility, also consider whether the Complaint 
relates to: (a) actions or inactions that are the responsibility of the Bank; (b) more than a 
minor technical violation of a Relevant EBRD Policy unless such technical violation is 
alleged to have caused harm; (c) a failure of the Bank to monitor Client commitments 
pursuant to a Relevant EBRD Policy. 

 
48. The Eligibility Assessors note that the Complaint is underlined by the dispute between two 

commercial entities, with Agroinvestbank acting as a guarantor in a commercial transaction 
between the two. In these circumstances, it is difficult to ascertain how the Bank’s 
responsibilities under the Environmental and Social Policy in regards to the transaction bear 
on the outcome of the transaction for the Complainant.  
 

49. Concerning the second condition, as discussed above, the Eligibility Assessors do not 
consider there to be a sufficient nexus between the harm alleged and a Relevant EBRD 
Policy. 

 
50. Finally, and noting the lack of connection with the Environmental and Social Policy, it cannot 

be the case that the failure to monitor Client environmental and social commitments would in 
any way have prevented or impacted the financial loss experienced by the Complainant.  

 
51. In relation to the allegations of the Bank’s noncompliance with the Public Information Policy, 

as described above, the Eligibility Assessors do not consider it their role to question the 
determinations made by Bank staff and the EBRD Secretary General. 

 
52. In consideration of the above findings, the Eligibility Assessors conclude that the Complaint is 

ineligible for a Compliance Review under the PCM RPs. 

V. CONCLUSION 
 
53. On the basis of the information set out above, the Eligibility Assessors have found that the 

Complaint does not meet the eligibility criteria set out in the PCM RPs for a Problem-solving 
Initiative or a Compliance Review.  
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Annex 2: Bank Management Response 

1. Project background and chronology 
 
EBRD acquired 25%+1 shares in Agroinvestbank (“AIB”) in October 2009 (the “Project”), 
following signing of the shareholders agreement with the largest individual shareholders of the 
bank on 12 August 2009. The Project was approved by the Board of Directors of EBRD on 24 
March 200910, following four years of cooperation of AIB with EBRD under the EBRD’s Trade 
Facilitation and small business financing11 programmes. AIB at that time was a leading privately 
owned bank with over 1,200 individual shareholders, the six largest shareholders held 79% of 
the total shares of the bank.  

The Project was approved in compliance with all relevant EBRD policies and procedures and was 
consistent with the EBRD’s country strategy for Tajikistan and priorities for the country. The 
purpose of the Project was to support AIB’s growth and development through strengthening of 
the AIB’s equity base and facilitating business operations. EBRD invested USD 11.5 million 
equivalent in Tajik Somoni and arranged USD 1.5 million in technical cooperation funds to 
finance AIB’s Institution Building Programme (“IBP”), which was designed to strengthen the key 
operational areas of the bank, including corporate governance. EBRD also appointed two non-
executive directors (“NEDs”) to the Board of Directors of AIB in December 2009.  

AIB began to experience financial difficulties as a result of growing non-performing loans towards 
end of 2010. Subsequently the IBP implementation was halted and the consultants were 
requested to provide crisis management support to the newly established Crisis Committee in 
AIB, which consisted of bank management and members of the Board of Directors, including the 
EBRD’s NEDs.  

Simultaneously, EBRD engaged in a dialogue with the Government of Tajikistan (“GoT”) (primarily 
via the National Bank of Tajikistan), and with the IMF and the World Bank, with the view to 
develop a comprehensive solution for AIB. In April 2012, the GoT decided to support AIB by 
taking a majority stake in the bank and providing liquidity support. In June 2012 the GoT 
acquired 52% equity stake in AIB, appointed nominees to the Board of Directors and the 
management team and replaced the CEO. EBRD agreed to have its participation in AIB diluted to 
12% and decided to withdraw its NEDs, who were unable to influence decisions at the AIB’s 
Board.  

EBRD’s direct involvement with AIB substantially diminished following dilution of the EBRD’s 
shareholding stake and withdrawal of the NEDs in mid-2012. EBRD monitored the activity of AIB 
based on limited financial reports and meetings with the frequently changing management team 
of the bank. As a result of change of control and governance in AIB, as well as dilution of the 
EBRD’s share stake, EBRD has not been able to influence governance in AIB. Therefore EBRD 
has prioritised its efforts on building a dialogue with the GoT to develop a sustainable solution for 
AIB for the benefit of the entire financial sector of the country. AIB has been one of the key 
regular topics of discussion with the GoT for the past several years, including during a number of 
meetings between senior officials of EBRD and Tajikistan. 

Since 2016, EBRD has worked closely with the GoT and the IMF and the World Bank on 
developing a comprehensive solution to troubled systemic banks in the country, which included 
                                                                 
10 http://www.ebrd.com/work-with-us/projects/psd/agroinvestbank-equity-investment.html 
11 Tajikistan Micro and Small Enterprise Financing Facility  
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AIB. For the past two years EBRD commissioned consultants who carried out independent 
assessments of the affected banks and developed recommendations for the GoT on possible 
resolution options for the affected banks.  

Resolving AIB remains one of the priorities for the country. AIB holds a significant share of 
sector’s deposits, including savings and current accounts of thousands of individuals. In 
December 2016, the GoT injected additional TJS 1.1 billion into AIB to support liquidity and pay 
out clients of the bank.  

EBRD will continue to cooperate with the GoT and the international development finance 
institutions in Tajikistan with the view to develop measures to strengthen the financial sector of 
the country.  

2. Management Response  
 

2.1 Compliance with Environmental and Social Policy 
The environmental and social issues relating to the Project are guided by the EBRD 
Environmental and Social Policy 2008 (“ESP”) and in particular Performance Requirement 9 (“PR 
9”)12.  The complaint alleges, in Section 4, that the EBRD is in breach of the ESP and PR 9.  In 
particular, the complaint alleges that EBRD breached provisions addressing the following: 

Allegations unrelated to environmental and social matters 

(i) Promotion of private entrepreneurship, which relates to EBRD mandate (ESP, 
paragraph 1); 

(ii) Principle of sound banking, which relates to EBRD general principles of financing 
(ESP, paragraph 1); and 

(iii) Principles of corporate transparency, which are enshrined in other specific 
requirements as provided for in footnote 6 of the ESP (ESP, paragraph 7). 

Allegations related to environmental and social matters 

(i) EBRD will seek to ensure, through its environmental and social appraisal and 
monitoring processes, that projects it finances are compliant with applicable 
regulatory requirements and good international practice (ESP, paragraph 3); 

(ii) EBRD will seek to contribute to the effective implementation of relevant principles 
and rules of international law related to environment, labour, corporate responsibility 
and public access to environmental information (ESP, paragraphs 9 and 11); 

(iii) EBRD will not knowingly finance projects that would contravene country obligations 
under relevant international treaties related to environmental protection, human 
rights and sustainable development, as identified during project appraisal (ESP, 
paragraph 9); 

(iv) Monitoring obligations in relation to projects financed by EBRD (ESP, paragraph 34) 
related to environmental and social performance of projects; 

(v) Appraisal including the capacity and commitment of the client to address 
environmental and social impacts (ESP, paragraphs 14, 15, 24 and PR9 paragraph 
9); and 

(vi) EBRD encourages financial institutions it finances to follow best practices in 
sustainability management. 

                                                                 
12 http://www.ebrd.com/downloads/about/policies/environmental_policy/2008-05-
14,_Environmental_and_Social_Policy-_Publication.pdf.  
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Management deems that EBRD complied with the requirements to carry out adequate due 
diligence of the Project and to monitor the Client’s environmental and social commitments 
arising under the relevant provisions under the ESP and PR9.  Management further deems that 
that no environmental or social harm has been claimed by the Complainant or caused by the 
Project. 

Terms used in the ESP and in PR9 are interpreted bearing in mind the objectives and scope of 
the ESP and PR 9.  For the purposes of the ESP, “social risks” refer to risks to project-affected-
people (community and workers) resulting from the business activity to be supported and the way 
in which their working conditions, socio-economic status, vulnerability, cultural identity, health 
and safety may be affected.   

For the purposes of the ESP, corporate responsibility should be interpreted as environmental and 
social responsibility by businesses to those groups and individuals that they can affect.  As 
referred to in footnote 6 of the ESP, EBRD has other specific requirements related to good 
corporate governance, inter alia, money laundering, bribery and corruption not addressed under 
the ESP.   

 
2.2 Compliance with Public Information Policy 
The complaint alleges, in Section 10, that the EBRD is in breach of the EBRD’s Public Information 
Policy. In particular, the complaint alleges that the EBRD has refused to: 

(i)  supply information in respect of its investment in AIB, Project No. 39390; and  

(ii)  respond to certain generic questions relating to the EBRD’s Environmental and Social 
Policy.  

 
Finally, the complaint requests EBRD to approach AIB and seek permission from AIB to disclose 
the information and documentation requested by the complainant (the “Requested Information”). 

The Management is of view that the EBRD has been in compliance with its Public Information 
Policy in relation to the Project and the complaint.  

Pursuant to Part F, section 12 of the EBRD’s Public Information Policy as approved by the Board 
of Directors on 7 May 2014 (the “2014 PIP”): “The applicable version of the Public Information 
Policy that is subject to the PCM regarding EBRD disclosure of project information is the policy 
version that was in force at the time the project was approved by the EBRD Board of Directors or 
relevant approval body”. 

The Project was approved by the Board of Directors in 2009, therefore Public Information Policy 
approved by the Board of Director on 12 May 2008 (the “2008 PIP”) would apply to the Project. 

The Management believes that the EBRD has complied with both the 2014 PIP and the 2008 PIP 
and that, to the extent that the EBRD has not supplied the Requested Information to the 
complainant, such refusal was also in full compliance with the policy as explained below. 

Information requested by the complainant  

The complainant submitted two separate requests relating to the Project, pursuant to the letters 
dated 5 December 2017 and 8 December 2017. Below are extracts from the relevant letters 
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with Requested Information (items 1-4 were requested under the letter dated 5 December 2017 
and items 5-10 were requested under the letter dated 8 December 2017): 

1. Documents relating to the “Technical Cooperation” program that is referred to in the 
project document;  

2. The agreement signed by the EBRD and AIB, including a copy of the shareholders’ 
agreement;  

3. Any correspondence exchanged between the EBRD and AIB concerning the equity 
investment;  

4. Any correspondence exchanged between the EBRD and AIB concerning our client’s 
dispute with AIB; 

5. Please could you provide me with a copy of the EBRD’s Corporate Governance Policy in 
respect of its equity investment in Agroinvestbank (“AIB”) in Tajikistan along with the procedures 
that the Bank has in place for deciding on the use of its voting rights in AIB;  

6. I understand that the 2008 Environmental and Social Policy applied to Project No 
39390. As this is an equity investment PR 9 is the relevant Performance Requirement. In PR 9 
subparagraph 2 reference is made to “environmental and social risks”. Please could you clarify 
what may constitute a “social risk”;  

7. Similarly in paragraph 3 of PR 9 reference is made to “social business practices”. Please 
could you clarify your understanding of a “social business practice”;  

8. Paragraph 16 of PR 9 refers to “project finance”. Is the equity investment in Project No 
39390 to be characterised as “project finance” thereby triggering the provision of paragraph 16 
of PR 9 which in turn triggers PR 1 to 8 and 10;  

9. Please could you clarify whether paragraph 17 of PR 9 applies. In other words has the 
EBRD set additional “social requirements” in respect of this equity investment; and  

10. How does a potential Complainant ascertain whether paragraph 17 of PR 9 applies? In 
other words has the EBRD set additional ‘social requirements’ in respect of this equity 
investment?  

Responses by EBRD and the Secretary General 

EBRD responded to the complainant with regard to the Requested Information on 20 December 
2017 pursuant to the 2014 PIP (see attached EBRD’s response).  

On 23 January 2017, the Secretary General of EBRD received an appeal from the complainant 
relating to the EBRD’s refusal to provide the Requested Information pursuant to the 2014 PIP.  

The Secretary General responded to such appeal on 16 February 2018 pursuant to the 2014 PIP 
(see attached the Secretary General’s response). 
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Both EBRD’s response dated 20 December 2017 and, in greater detail, the Secretary General’s 
response dated 16 February 2018, set out the reasons as to why EBRD could not disclose most 
of the Requested Information.  

Reasons for non-disclosure pursuant to policy 

EBRD is committed to openness, transparency and accountability and seeks to disclose to the 
public relevant information about EBRD’s strategies, policies and operations.  However, 
Management notes that, as set out in both the 2014 PIP and 2008 PIP under Part C (Basic 
Principles), “[a]s a financial institution, with a majority of its operations in the private sector, the 
Bank must maintain the confidence and trust of its clients and co-financiers”.  

Part E (Information Considered Confidential), section 1 of the 2014 PIP provides “The Bank is 
committed to openness and transparency as a basic principle of its engagement with public 
stakeholders. Nevertheless, there are some instances where full disclosure is not possible. 
Specifically, the Bank will not disclose…” information considered confidential as set out in Part E 
of the 2014 PIP. Part E of the 2008 PIP contained an equivalent provision which states: 
“[n]otwithstanding any other provision of this Policy, the Bank will not disclose…” information 
considered confidential as set out in Part E of the 2008 PIP. 

Pursuant to Part E, section 1.6 of both the 2014 PIP and 2008 PIP, EBRD is not required to 
disclose “Information in the Bank's possession which was not created by the Bank and is 
identified by its originator as being sensitive and confidential, or when the originator legitimately 
has requested that its release be restricted”.  

Pursuant to Part E, section 1.8 of both the 2014 PIP and 2008 PIP, EBRD is not required to 
disclose “Financial, business or proprietary information received by the Bank in the analysis or 
negotiation of any investment authorised under Article 11 of the Agreement Establishing the 
Bank, any treasury operation or any donor funded or technical assistance project, unless 
permission is given by the entity or entities concerned to release this information”.  

The explanatory text under Part E, section 1.8 of both the 2014 PIP and 2008 PIP states that, 
sections “…1.6,… and 1.8 apply to any information received from any private…enterprise[…]or 
their representatives or any external consultants in the analysis of any project considered or 
financed by the Bank or in the negotiation of any investment, loan or other operation. […]The 
Bank does not disclose legal documentation, including all contractual documentation relating to 
a project, operation or technical assistance project or correspondence pertaining to Bank-
financed projects…”  

Management notes that the Requested Information in items 1 to 5 as listed above is confidential 
information which was not created by EBRD (and thus EBRD is not required to disclose such 
information pursuant to Part E, section 1.6 noted above) or is information which has been 
prepared in the analysis of an investment authorised under Article 11 of the Agreement 
Establishing EBRD (and thus EBRD is not required to disclose such information pursuant to Part 
E, section 1.8 noted above). 

Relating to part of the Requested Information as noted in item 1 above, specifically the 
procurement of technical cooperation (“TC”) relating to the Project, Management notes that 
EBRD does not maintain an on-line archive of expired procurement notices. However, attached to 
the Secretary General’s response dated 16 February 2018, the Secretary General provided the 
procurement notice for the invitations for expression of interest that was published on the 
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EBRD’s website from 9 – 29 July 2009 inclusive relating to “Support with Implementation of 
Institution Building Programme” in connection with the Project.   

Management further notes that other information relating to the procurement process for any TC 
relating to the Project is confidential as set out in Part E, section 1.7 of both the 2014 PIP and 
2008 PIP.  Specifically, this section sets out that EBRD will not disclose, ”information related to 
procurement processes, including pre-qualification, information submitted by prospective 
bidders, tenders, proposals…or records of the deliberative processes”.  

As well as applying Part E, sections 1.6, 1.7 and 1.8 as noted above, Management also considers 
that the Requested Information noted in items 1 to 5 above is confidential pursuant to Part E, 
section 1.1 of both the 2014 PIP and 2008 PIP. Specifically, such information is either intended 
for internal purposes only or classified under EBRD’s internal classification regime. Consequently, 
and in accordance with policy, EBRD is not required to publicly disclose such Requested 
Information, regardless of any third party permission to disclosure. Management also notes that 
EBRD does not have an obligation, pursuant to the 2014 PIP, pursuant to the 2008 PIP or 
otherwise, to request AIB’s permission to disclose any of the Requested Information. 

With regard to provision of the Requested Information under items 6-10 above relating to certain 
more generic questions on the ESP, please refer to the Secretary General’s response to the 
complainant dated 16 February 2018. Specifically: 

(i) On item 6, the Secretary General clarified in that response what constitutes a “social 
risk” as follows: “Social risks refer to risks to project-affected-people (community and 
workers) resulting from the business activity to be supported and the way in which their 
working conditions, socio-economic status, vulnerability, cultural identity, health and safety 
may be affected.” 

 
(ii) Item 7 was not specifically addressed in EBRD’s responses to the complainant, as “social 
business practices” was taken out of the context of the PR9.  PR9 refers to “good 
environmental and social business practices”, which relate to environmental and social 
risks.  
 
(iii) On item 8, the Secretary General confirmed that the Project is not characterised as 
“project finance” as set out in the full explanation in footnote 1 to paragraph 16 of PR 9 of 
the ESP; 
 
(iv) On items 9 and 10, the Secretary General confirmed that the EBRD did not set additional 
social requirements for the Project.  
 

2.3 Compliance with the Relevant Policies 
As stated in the Project Complaint Mechanism Rules of Procedure, in order to be admissible a 
complaint must relate “to actions and inactions that are the responsibility of the Bank” and a 
“Relevant EBRD Policy”, namely, the Environmental and Social Policy and Performance 
Requirements, project-specific provisions of the Public Information Policy.  

The Project complied with all relevant internal policies at the time of approval in 2009.  EBRD 
considered the equity investment in AIB after four years of excellent cooperation under the 
EBRD’s Trade Finance facility and small business financing programme, when AIB received and 
fully repaid a senior loan.  
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Prior to the investment, EBRD carried out in-depth due diligence, including external assessment 
of the corporate governance in AIB, which confirmed acceptable profile of the bank at that time.   

During the investment period, the Project was regularly monitored and EBRD maintained close 
involvement with the bank until mid-2012, when the GoT became a shareholder. Since then 
EBRD has been unable to participate in the governance of AIB due to the aforementioned 
circumstances.  EBRD continued to monitor the Project, relying on limited information furnished 
by the management of AIB. Simultaneously, EBRD refocused its efforts on building a dialogue 
with the GoT to find a solution for AIB.  

2.4 Communication with the complainant   
EBRD has responded to all communication from the complainant. In addition to the EBRD’s 
official response letters dated 6 December 2017, 20 December 2017 and 16 February 2018, 
the Project Team responded to complainant’s earlier requests to meet and discuss the case; and 
shared relevant information, within the boundaries of the confidentiality undertakings. The 
Project Team explained the situation to the complainant, including reasons why EBRD was 
unable to act as a broker between the complainant and AIB.  
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Annex 3: Client Response 
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