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MEMORANDUM 

  
COMPLIANCE REVIEW PHASE 

ELIGIBILITY DETERMINATION  

 

 

FROM:   Werner Kiene, Chair of the Compliance Review Panel 

TO:   Executive Secretary 

CC:   MICI 

REFERENCE:  Case PN MICI001/2010 

RELATED PROJECT: The Pando-Monte Lirio Hydroelectric Energy Project (PN-L1054/ 2266/OC-PN) 

COUNTRY:  Panama 

 DATE:   May 20, 2011 

 

 
Summary: 
 
The Request was received by the Independent Investigation Mechanism (IIM), the predecessor 
organization of ICIM/MICI1, on March 12, 2010. The Requesters state that they fear to be harmed by the 
implementation of this Project as designed and its alleged negative impact on agricultural production, 
damage roadways and other aspects that could threaten the wellbeing of the local economy and the 
area’s population. They indicate that the siting of the Project raises security concerns for citizens, given 
the presence of the Baru Volcano and the possibility of earthquakes and other natural phenomena. They 
raise issues regarding the environmental assessment process including their concern that the 
environmental impact study was not participative in nature. They request that the IDB consider these 
concerns prior to proceeding with financing the Project.   

 
A consultation process was initiated in 2010, but when one of the parties in the Consultation Phase opted 
out of this process, the case was transferred to ICIM’s Compliance Review Panel. 

 
A preliminary analysis of the circumstances surrounding the Request indicates that Bank Policies on 
Environmental and Social Safeguards (OP-703), Disclosure of Information (OP-102), Disaster Risk 
Management (OP-704), and Involuntary Resettlement (OP-710) may be related to the Request.  Based 
on a review of the available information and without any judgment on the merits of the allegations, the 
Chair of the Panel determines that the Request is eligible for a Compliance Review by the Panel.   

 
 
 

                                                           
1
 1 The terms: Mechanism, MICI,ICIM,  Management, Executive Secretariat, Project Ombudsperson, Panel, Mechanism Policy, Eligibility, 

Consultation Phase, Assessment and any other relevant term in this memorandum shall have the meaning assigned to them in the Independent 
Consultation and Investigation Mechanism (ICIM) Policy approved on February 17, 2010  

 



2 

 

I. Background 
 
On March 12, 2010, ICIM received a complaint about this Project from 16 organizations of farmers, 
environmentalists, producers, religious and social welfare groups from the Province of Chiriquí, in Panama. 
A similar complaint had also been filed with the IFC’s accountability mechanism (CAO) since IFC is a co-
financier of the Project. The Requesters voiced a number of concerns about the potentially harmful and 
cumulative environmental and social consequences of Project Pando-Monte Lirio Hydroelectric Energy 
Project (PN-L1054), a Non -Sovereign Loan of 40 million dollars approved by the IADB Board on December 
9, 2009. The Project is part of a larger scheme of hydroelectric projects in the Chiriquí River Basin. Some of 
those Projects have not started construction and/or do not receive funding from the IADB.  

 
The local organizations that filed the complaint include: 
1. Foundation for Integrated and Communitarian Development and Conservation of Ecosystems In 
Panama (FUNDICCEP) 
2. Environmental Association of Chiriquí – ASAMCHI 
3. Friends of Amistad International Park – AMIPILA 
4. Alliance for Environmental Development of the Highlands – ADATA 
5. Association of Biosphere Conservation – ACB 
6. Association of Export Crop Producers – APCE 
7. Association of Producers of Renacimiento – APRE 
8. Ecological Group of Renacimiento for the Protection of Amistad International Park ‐ GERPROPILA 
9. Association of Agro‐Ecological Producers of Amistad– ADPAELA 
10. Committee for the Defense of the Chiriquí Viejo River 
11. Central Mission of la Concepción – CEMCODE 
12. “Colibri” Ecological Association of Panama 
13. Macho Mountain Group  
14. Ecological Association of La Rovira Organic Producers‐ ASEPOR 
15. Committee for the Defense of the Gariche River and its Tributaries 
16. Association of Environmental Producers land of Santa Clara (APAASAC) 
 

 
II. MICI Action thus far 
 

The Request was declared eligible for the Consultation Phase by the Ombudsperson on October 8, 2010.  

The Pando-Monte Lirio Project is also financed by the International Finance Corporation (IFC); thus, the 

Request was submitted both to the Compliance Advisor/Ombudsman (CAO) and to ICIM/MICI. The 

Borrower, Electron Investment, S.A. (EISA), communicated to CAO on December 27, 2010, its decision to 

refrain from participating in the process; however,  after some internal discussions, ICIM and CAO entered 

into an Agreement on February 15th, 2011, to conduct a joint consultation process. When the Borrower 

reiterated its decision to opt out of the consultation process, the Ombudsperson agreed to terminate the 

Consultation Phase.  On March 29, 2011, Alianza Ambiental Pro Desarrollo Integral Unidos de Panamá-

AAPRODIUPA, in representation of sixteen associated organizations, communicated to CAO and to ICIM’s 

Ombudsperson that they wish to pursue their case through a Compliance Review.  

 

An Assessment Report prepared by ICIM’s Ombudsperson on April 18, 2011, and a joint Conclusion Report 

prepared by ICIM/MICI and CAO issued in early May, 2011, provide some information on several of the 
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issues at the heart of the complaint and options considered by the parties. The Assessment Report 

confirms that conditions were no longer amenable to continue with the consultation process    

 

In accordance with paragraph 47 of the ICIM´s Policy, the Consultation Phase was deemed concluded and 

the Case was transferred to the Compliance Review Panel for an eligibility determination on April 25th, 

2011. On the same day, the Requesters FUNDICCEP and AMISCONDE and IDB Management were informed 

accordingly.  

 
III. Harm and Compliance Issues of the Request 

 
1. Harm:  

 
The Requesters voiced a number of concerns about the potentially harmful and cumulative environmental 
and social consequences of Project Pando-Monte Lirio Hydroelectric Energy Project 2266/OC-PN (PN-

L1054). This is a Non -Sovereign Guarantee loan of 40 million dollars approved by the IADB Board on 
December 9, 2009. The Project is part of a larger scheme of hydroelectric projects in the Chiriquí River 
Basin, some of which have not started construction and/or do not receive funding from the IADB.  

 
The requesters are concerned about potential damage to the environment, the quality of water for human 
consumption and local agriculture, possibility of flooding to communities downstream; endangering of fish 
and other species; over-exploitation of water resources and the river; limited community access to water; 
high levels of sedimentation that affect water quality and downstream water treatment facilities (such as 
Baru); and negative impacts on the natural landscape and on mangroves located near the mouth of the 
river in the Gulf of Chiriqui; an imbalance of the river’s flow to satisfy ecological, social and economic 
needs of those that depend on the river. They also express their fear of flooding, and volcano-related 
disaster-risks and complain about an unsatisfactory consultation process with affected communities. 
 
2. Operational Policy issues that are explicitly or implicitly referred to  by the Requesters: 

 
A preliminary analysis of the Request suggests that the issues raised by the Requesters may relate to the 
following Operational Policies of the Bank:  

 

 Environmental and Social Safeguards,  (OP-703) 

 Disclosure of Information (OP-102)  

 Disaster Risk Management (OP-704)  

 Involuntary Resettlement (OP-710)  
 

 
IV. Eligibility Review 

 
 

The Panel’s Eligibility Review followed the Mechanism’s Policy, Paragraphs 55 and 56. Furthermore, 

information contained in IDB and MICI documents available to the Panel was consulted.  The results of this 

review are summarized in the following table. 
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Eligibility Analysis 

ELIGIBILITY CRITERIA  FOR A COMPLIANCE 
REVIEW PHASE 

CRITERIA 

MET? 

COMMENTS 

a)The names and contact information for the 

Requester are available; 

YES MICI files contain information on names and contact information of most of 

the  requesting organizations  

b) The names and contact information for 

the Representative, if any, and proof of the 

authorization are available; 

YES Although there existed no signed proof of authorization by the 

representatives of the requesting organizations during the Consultation 

Phase, it can be assumed that the Requesters participating in the 

consultation exercise represent the citizens allegedly affected by the Project. 

c) The Bank-Financed Operation(s) at issue 

has been identified; 

YES The Pando-Monte Lirio Hydroelectric Energy Project 2266/OC-PN (PN L1054) 
 

d) The Requester resides in the country 

where the relevant Bank-Financed 

Operation is or will be implemented (or a 

qualified Representative has been 

appointed); 

YES The Requesters reside in Panama.  

e) None of the exclusions set forth in Section 

37 applies; 

YES Exclusion 37 (a) does not apply: The Bank is responsible for the actions that 
are subject to the Request though co-financiers share in this responsibility 
Exclusion 37 (b) does not apply: The Request focuses on the Bank’s omission 
in securing adherence to its Operational Policies. It does not relate 
exclusively to the laws, policies or regulations of Panama and the executing 
agencies.  
Exclusion 37 (c) does not apply: The Request deals with issues arising from 
an IADB-funded Operation that is proposed for implementation together 
with co-financiers.  The Requesters’ concerns are plausible and may be 
subject to Bank Operational Policies on Environmental and Social 
Safeguards, Disclosure of Information, Disaster Risk Management, and 
Involuntary Resettlement.  
Exclusion 37 (d) does not apply: The Request does not address procurement 
issues. 
Exclusion 37 (e) does not apply: The Request before ICIM has not been 
previously submitted.  
Exclusion 37 (f) does not apply: The current Request is filed within the 
stipulated time period. 
Exclusion 37 (g) does not apply: The Request deals with operational issues 
germane to the Mandate of ICIM and is not subject to review by other 
bodies of the Bank. 
Exclusion 37 (h) does not apply: The Request deals with feared or actual 
harm to the livelihood of the Requesters and has not been submitted to gain 
a competitive business advantage.  
Exclusion 37 (i) does not apply: The Requesters assert and the Panel has 
conducted research confirming that the substance of the Request is 
currently not part  of any judicial or arbitral process,  

f) The Requester has reasonably asserted 

that it has been or could be expected to be 

directly, materially adversely affected by an 

YES The Requesters reasonably assert that their livelihoods could be threatened 

by the Bank’s failure to ensure adherence to several of its Operational 

Policies. They describe the various aspects of how they fear to be materially 
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action or omission of the IDB in violation of a 

Relevant Operational Policy in a Bank-

Financed Operation and has described in at 

least general terms the direct and material 

harm caused or likely to be caused by such 

action or omission in the Bank-Financed 

Operation; 

impacted by the Project. Without prejudging the findings of an eventual 

Compliance Review, this could point to potential non-compliance with 

relevant sections of Banks Policies. 

g) With respect to an issue raised in the 

Request, a Compliance Review may assist in 

determining whether (and if so, how and 

why) any Bank action or omission, in respect 

of a Bank-Financed Operation, has resulted 

in non compliance with a Relevant 

Operational Policy and direct, material 

adverse effects (potential or actual) to the 

Requester; and 

YES The parties in the Consultation Phase did not reach any agreement. Some of 

them explicitly requested a compliance review which may assist the parties 

involved in determining more precisely the background and nature of the 

Bank’s alleged failure to enforce applicable Operational Policies.  

A Compliance Review may also lay a basis for re-establishing a fact-based 
consultation process among the various stakeholders of this Project 

h) The Requester has taken steps to bring 

the issue to the attention of Management. 

The Panel Chairperson shall consult with 

Management as to its response and if 

Management is involved in addressing the 

concerns raised, the Panel Chairperson shall 

allow forty-five (45) calendar days from the 

date of receipt by the Executive Secretary of 

the Request for purposes of the Compliance 

Review before it is deemed eligible. The 

Panel Chairperson may waive this 

requirement in his or her discretion if the 

45-day period has been invoked by 

Management during the Consultation Phase. 

YES The Requesters have taken steps to bring their concerns to the attention of 

Management.  They initially agreed to try to solve their problems in a 

Consultation Phase. Once one of the parties opted out, they requested a 

Compliance Review.  Management is engaged with the Borrower in certain 

remedial activities, but supports an expedient Compliance Review.  

 

 
V. Conclusion 

 
The Pando-Monte Lirio Hydroelectric Energy Project 2266/OC-PN (PN-L1054) is an important investment 
in Panama’s economic infrastructure. Potential gains of this investment are high, but so could be the 
potential risks of irreversible ecological, economic and social damage. The feared harm expressed by the 
Requesters in association with the alleged non-compliance with Operational Policies could pose 
reputational risks for the Bank as well as a risk for the development effectiveness of this Project.  
 
Based on a review of the information currently available, the Chair of the Panel, in line with the Policies 
of the Mechanism and without any judgment on the merits of the Complaint, determines that the 
Request is eligible for a Compliance Review by the Panel.  
 
Since existing documentation points to conflicting assertions about some of the design aspects of the 
Project, it will be necessary for the Panel to engage in detailed discussions with  the Requesters, the 
Borrower, Project authorities and related institutions, as well as with the Project team both in the 
Country Office and at IDB Headquarters.  
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A Compliance Review may help to identify more clearly the nature of the alleged non-compliance and 
how it may relate to non-compliance with respect to Bank Operational Policies on Environmental and 
Social Safeguards,  Disclosure of Information, Disaster Risk Management, and Involuntary Resettlement. 
Such a review may also lay a basis for re-establishing a fact-based consultation process among the 
various stakeholders of this Project at a later stage. 
 
 
As per the Mechanism’s Policy, Paragraph 55, the Executive Secretariat will post the notice of registration 
on the Registry and notify the Requester, the Board, the President, Management and the Project 
Executing Agency or Borrower of said registration, and the contents of this memorandum. 

 
 

Werner Kiene 
Chair of the Compliance Review Panel 

Independent Consultation and Investigation Mechanism 
IADB 


