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  Ref: ICIM-AR-2014-081 

 
ELIGIBILITY DETERMINATION MEMORANDUM 

COMPLIANCE REVIEW PHASE 
 

TO: Requesters, Board of Executive Directors, Senior Management, Project Team 

and Executing Agency1 

FROM: Mary Rose Brusewitz, Chairperson of the Compliance Review Panel 

VIA:  Victoria Márquez-Mees, Executive Secretary 

PROGRAM: AUSA Road Safety and Urban Mobility Program (AR-L1166) 

DATE: December 19, 2014 

 
I. EXECUTIVE SUMMARY 

 

1.1 On July 17, 2014, Mr. Pedro Barragán (“Mr. Barragán” or the “Requester”) submitted a 
Request to the Independent Consultation and Investigation Mechanism (the “ICIM”). The 
Requester expressed harms that are allegedly related to a Bank-Financed Operation to 
support road works in the city of Buenos Aires. 
 

1.2 The relevant Bank-Financed Operation is the “AUSA Road Safety and Urban Mobility 
Program” (AR-L1166, the “Program”), a Loan for US$ 130 million granted to Autopistas 
Urbanas S.A. (“AUSA” or the “Executing Agency”). AUSA holds a concession through 
2029 to operate, maintain, and expand the city Buenos Aires’ highway system. The IDB 
Board of Executive Directors approved the Loan on June 4, 2014. 
 

1.3 The Requester resides next to the Autopista 25 de Mayo highway (the “AU 25 de Mayo”) 
in Buenos Aires, Argentina. The Requester alleges that he, his family, and neighbors 
have experienced harm for many years as a result of high levels of noise generated by 
heavy traffic on the AU 25 de Mayo which he alleges exceed limitations established in 
local laws and by the World Health Organization (the “WHO”). He alleges that future 
harm could be incurred due to the construction of a mass transit/bus lane on the AU 25 de 
Mayo, which he believes could bring about increased traffic and thus he might experience 
incremental noise and air pollution. Citing various news articles in the Argentine press 

                                                           
1 Unless otherwise defined herein, terms used in this document have the meanings assigned to them in the Policy 
Establishing the Independent Consultation and Investigation Mechanism (GN-1830-49) (the “ICIM Policy”), 
approved on February 17, 2010 and available at: http://www.iadb.org/mici. 
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and information on the AUSA website, the Requester alleges that the mass transit/bus 
lane is being financed by the IDB as part of the Program and thus Relevant Operational 
Policies (“ROPs”) apply. Mr. Barragán alleges that such ROPs have not been fully 
complied with by the Executing Agency. 
 

1.4 The Request was first processed by the ICIM Consultation Phase. On October 14, 2014, 
the Consultation Phase Eligibility Committee determined that the Request was not 
eligible for that Phase. After notification of the Request’s ineligibility for the 
Consultation Phase, the Requester asked that the Request be considered under the 
Compliance Review Phase. The Executive Secretary transferred the Request to the Panel 
Chairperson on November 7, 2014. 
 

1.5 After analyzing the Request, relevant Program documents and the Bank’s ROPs, 
evaluating the relationship between the Request and the Program, and communicating 
with the Requester and Bank personnel in charge of the Program (the “Project Team”), 
the Panel Chairperson has determined that the Request is ineligible for the Compliance 
Review Phase. The main reason for the ineligibility determination is that the exclusion 
established in Section 37 (c) of the ICIM Policy applies because the concerns expressed 
by the Requester do not relate to actions or activities linked to a Bank-Financed 
Operation. This is because, after a review of Program documents and conversations and 
communications with the Requester and Management, it appears that the Program does 
not actually finance the mass transit/bus lane on the AU 25 de Mayo, as alleged by the 
Requester. Further eligibility analysis can be found in Section VI and Annex I of this 
document. 
 

II. COMPLIANCE REVIEW PHASE INTRODUCTION 

A.  Purpose 
 

2.1 In accordance with Part D, Section 53 of the ICIM Policy, the purpose of a Compliance 
Review is to investigate allegations by one or more Requesters that the rights or interests 
of the Requester(s) have been, or could be expected to be, directly, materially adversely 
affected by an action or omission of the Bank that may constitute the failure by the Bank 
to follow one or more of its ROPs in connection with a Bank-Financed Operation. The 
objective of a Compliance Review is to establish whether (and if so, how and why) any 
Bank action or omission, in respect of a Bank-Financed Operation, has resulted in 
noncompliance with one or more ROPs and direct, material adverse effects (potential or 
actual) to the Requester. 
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2.2 A Compliance Review is a fact-finding exercise. Part D, Section 65 of the ICIM Policy 
provides that a Compliance Review is not a judicial process designed to establish guilt or 
innocence or to adjudicate fault or apportion blame. In addition, a Compliance Review 
does not reach conclusions about the actions or omissions of any party other than the 
Bank, such as governmental authorities, borrowers, executing agencies, project 
developers, other lenders, Requesters or any other parties. 

B.  Eligibility 
 

2.3 According to the ICIM Policy, a Request is transferred from the Consultation Phase to 
the Compliance Review Phase if the Requester has expressed a desire for a Compliance 
Review and if: 
 

i. the Consultation Phase has been terminated or concluded for any reason,  
or 

ii. the Request was deemed ineligible under the Consultation Phase.2 
 

2.4 As provided in Section 55 of the ICIM Policy, the Panel Chairperson must “review the 
Request for eligibility, independently of the determination of the Project 
Ombudsperson.”3 
 

2.5 A Request’s eligibility for the Compliance Review Phase is determined based on criteria 
outlined in the ICIM Policy, which have been included in full in Annex 1 of this 
memorandum. In making an eligibility determination, no inference or conclusion is made 
or expressed as to the merits of the Request or whether any action or omission by the 
Bank in connection with the relevant Bank-Financed Operation has resulted in 
noncompliance with any of the Bank’s ROPs. 

III. THE REQUEST4 

3.1 On July 17, 2014, Mr. Pedro Barragán submitted a Request to the ICIM. The Requester 
expressed concerns about the IDB having provided financing to AUSA to carry out road 
works in the city of Buenos Aires.  
 

                                                           
2 Part D, Section 54 of the ICIM Policy. 
3 According to the transition scheme approved by the Board, starting September 1st, 2013, the eligibility 
determination of the Consultation Phase is made by an Eligibility Committee which is composed by the Executive 
Secretary of the ICIM and two Case Officers. 
4 NB: This section is reported as a summary of concerns brought forth by the Requester in communications to the 
ICIM; it should be read as such and is not intended to reflect any judgment by the Panel of the merits or lack thereof 
of any of the allegations.  
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3.2 Mr. Barragán alleges that he, his family and neighboring residents have suffered harm for 
many years due to noise pollution generated by heavy traffic, approximately 600,000 
vehicles per day, along the AU 25 de Mayo, alongside which he lives. According to the 
Requester, the levels of noise he experiences in his home average 90dB, which exceed 
the limitations established by the WHO as well as those established in local legislation. 
Mr. Barragán views that these excessive noise levels have caused harm to his and other 
residents’ health, and has led to a decrease in his property value over time.  
 

3.3 Due to these alleged harms, the Requester states that he filed a lawsuit in local courts in 
2001, which resulted in two judicial decisions ordering that the AUSA and Government 
of the City of Buenos Aires (“GCBA”) should, inter alia, provide noise mitigation 
measures and carry out a technical study of environmental impact and create an 
environmental action plan in line with applicable laws. The Requester notes that as of the 
date of the Request, these court-ordered obligations remain outstanding. As such, the 
Requester believes the IDB Loan should not proceed due to non-compliance by AUSA 
and GCBA with relevant laws and regulations and the court decisions.  
 

3.4 More specifically, the Requester alleges that the harm due to noise pollution caused by 
the high volumes of traffic will be exacerbated due a planned addition of mass transit/bus 
lane along the AU 25 de Mayo. Mr. Barragán states that, according to information posted 
on the AUSA website and newspaper reports, this addition of lanes would be financed by 
the IDB. Mr. Barragán believes that the construction and future operation of these new 
lanes would have incremental negative effects on air and noise pollution, thus causing 
further harm to his health and property. The Requester alleges that such lanes do not have 
appropriate environmental impact studies nor are there planned mitigation measures, as 
would be required by Bank ROPs.  

 

IV. THE PROGRAM 
 

4.1 The Program is a Bank-Financed Operation for US$130 million. The Borrower and 
Executing Agency is AUSA, a company of which 95% is owned by the GCBA and 5% 
by Subterráneos de la Ciudad de Buenos Aires. AUSA holds a concession through 2029 
to operate, maintain, and expand the city Buenos Aires’ highway system. The Loan was 
designed to support the execution of three years’ of capital expenditures to improve road 
safety within the system.  
 

4.2 The Program is a Non-Sovereign Guaranteed (“NSG”) operation and as such, according 
to the Bank’s Access to Information Policy (OP-102), exceptions apply limiting the 
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Bank’s ability to disclose information about the Program.5 The confidentiality 
requirements for NSG operations apply equally to all documents produced by the ICIM. 
 

4.3 The Board approved the Loan on June 4, 2014. It was classified as a category B operation 
under the Bank’s Environmental and Safeguards Compliance Policy (OP-703), a 
designation given to “operations that are likely to cause mostly local and short-term 
negative environmental and associated social impacts and for which effective mitigation 
measures are readily available.”6 
 

4.4 Together with AUSA counterpart financing of approximately US$170 million, the 
Bank’s financing would support an overall US$300.2 million total investment  to finance 
capital expenditures for a series of civil works (the “Investment Program”) aimed to 
improve safety conditions and traffic flow of the highway system administered by 
AUSA. Overall, the Investment Program was designed to reduce road crashes, reduce trip 
times and improve emissions-related environmental problems for the citizens of Buenos 
Aires. Those civil works to be funded by the IDB Loan were to be dedicated to specific 
road safety enhancements.7 The list of thirty-five items included in the Investment 
Program as of the date of the latest information available to the Panel Chairperson can be 
seen in the table below. 
 

Investment Program Items8 

1. Nodo Dellepiane 19. Underpass Congreso y FFCC Mitre  
2. Underpass San Martín y FFCC Urquiza 20. Tolling booths replacement  
3. Lateral Barriers 21. Metropolitan Police office building  
4. Underpass Balbin y FFCC Mitre 22. Underpass Holmberg y Donado 
5. Underpass Congreso y FFCC Mitre 23. Underpass Olazabal - Superí  
6. Underpass Nazca y FFCC San Martin 24. FFCC Sarmiento - Argerich bridge  
7. AUSA (Tecnología y Otros) 25. Au Illia - Sarmiento - Cantilo  
8. Underpass Ceretti 26. AU Illia - Sua y bajada Av. Libertador  
9. Underpass Pacheco 27. Beiró y FFCC Urquiza  
10. Underpass Lacroze 28. Dique Cero - Obra Vial  

                                                           
5 According to the Access to Information Policy, information related to NSG operations shall not be disclosed 
except: Initial Project Abstracts, Environmental and Social Strategies (“ESS”), Environmental Impact Assessments 
(“EIA”), Strategic Environmental Analyses, Environmental Analyses (“EA”), Environmental and Social 
Management Reports (“ESMR”), Abstracts of Approved Projects and information which the respective borrower 
has expressly consented to disclosure. See: Access to Information Policy (OP-102), Paragraph 4.1 (j), 2010. 
6 Classifications under OP-703 are made according to its Policy Directive B.3 on Screening and Classification 
7 AUSA Road Safety and Urban Mobility Program, Project Abstract, August 9, 2013, paragraph 1.3.  
8 ESMR Figure Number 1, page 2.  
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11. Underpass Altolaguirre 29. AU Illia - heavy vehicles access  
12. Underpass Zamudio  30. AU Illia - Castillo exit  
13. Remodelación Retiro  31. Completion Fast Track Rotonda Illia  
14. Autopistas Verdes  32. Alamo (Underpass Constituyentes)  
15. Barreras Móviles Metálicas  33. Defenses Figueroa Alcorta  
16. Underpass Constituyentes  34. Lugones pedestrian bridge  
17. Pavement renovation Traza Norte  35. Energy efficiency  
18. Metrobus 9 de Julio - Tunnels   

 

V. ICIM ACTION TO DATE 

5.1 The Request was received on July 17, 2014. At the time, the Requester had not yet 
contacted Management, as required by ICIM Policy, so he was put into contact with the 
Project Team. The Request was ultimately registered on August 19, 2014. 

A. Consultation Phase9 

5.2 The Request was declared ineligible for the purposes of the Consultation Phase on 
October 14, 2014 since the Eligibility Committee deemed that the exclusions established 
in the ICIM Policy Section 37 (a), (c) and (i) applied to the Request and therefore it did 
not meet the eligibility criteria established in Section 40 (e). 

B. Compliance Review Phase 

5.3 After notice of the Request’s ineligibility for the Consultation Phase, the Requester asked 
for consideration of the Request for the Compliance Review Phase on November 3, 2014. 
On November 7, 2014, Executive Secretary transferred the Request to the Panel 
Chairperson for the purposes of the independent determination of eligibility as required 
by Section 55 of the ICIM Policy.  
 

5.4 The Panel Chairperson and the Compliance Review Phase staff began to analyze relevant 
Bank documents and other information related to the Program and the Request. The Panel 
Chairperson and Compliance Review Phase staff held informational meetings and 
communications with both the Requester and the Project Team regarding the Request and 

                                                           
9 According to a transition scheme approved by the Board, starting September 1, 2013, the eligibility determination 
of the Consultation Phase is made by an Eligibility Committee which is composed by the Executive Secretary of the 
ICIM and two Case Officers. See: IDB Organization, Human Resources, and Board Matters Committee, Meeting 
Minutes, June 24, 2013, approved on July 10, 2013 



7 

the Program. The Project Team was provided with an opportunity to formally respond in 
writing to the Request; their response was received November 21, 2014. 
 

VI. ELEGIBILITY ANALYSIS FOR THE COMPLIANCE REVIEW PHASE 

6.1 As per Section 55 of the ICIM Policy, the Panel Chairperson makes an independent 
eligibility determination from that of the Consultation Phase. For the Compliance Review 
Phase, Requests are analyzed based on the exclusions and eligibility criteria set forth in 
Sections 37 and 56 of the ICIM Policy.  
 

6.2 In considering the Request’s eligibility for a Compliance Review, the Panel Chairperson 
has determined the Request is not eligible because it does not fulfill all the eligibility 
criteria and at least two exclusions apply. 
 

6.3 The main reason for the ineligibility determination is that the exclusion established in the 
ICIM Policy Section 37 (c) applies because the concerns expressed by the Requester do 
not relate to actions or activities linked to a Bank-Financed Operation. An analysis of 
each criteria and exclusion can be found in the table included in Annex 1; however, in the 
interest of procedural efficiency some have not been analyzed in full. 
 

6.4 In analyzing the Request’s eligibility, the Panel Chairperson views that the Requester has 
alleged two types of concerns: a) direct and material adverse effects that have been 
ongoing for many years related to high levels of noise generated by heavy traffic on the 
AU 25 de Mayo; and b) further harm that could occur in the future based on an alleged 
addition of the mass transit/bus lane on the AU 25 de Mayo.  
 

6.5 The Requester has cited evidence, including press reports and information cited on 
AUSA’s website, that the mass transit/bus lane on the AU 25 de Mayo is to be financed 
by the IDB. Such information was posted in the bidding terms and conditions for contract 
2014-01-0009-00, which defines the tasks and materials for execution of the “Final 
Design and Construction of Works to Expand the Viaduct for the AU 25 de 
MayoMetrobus.” According to those documents, the works to be tendered refer to 
expansion of the AU 25 de Mayo to allow reconfiguration of the highway lanes as a 
result of the inclusion of an exclusive central bus lane. In these documents, AUSA 
announces that “negotiations are well advanced with the Inter-American Development 
Bank (IDB) to enter into a works program with financing by that Bank, which could 
include the works covered by this call for tenders.”10 

                                                           
10 Contract 2014-01-0009-00 “Proyecto Ejecutivo y Construcción de Obra de Ampliación de Viaducto para el  
Metrobús de la AU 25 de Mayo”, Section 8, page 12. 



8 

 
6.6 After an examination of Bank documents relating to the Program and consideration of 

information communicated by the Requester and the Project Team, the Panel Chairperson 
considers that the second concern and alleged potential harm is not linked to a Bank-
Financed Operation because as of the date of this memorandum, the Panel Chairperson 
has found no evidence that the Program includes the mass transit/bus lane on the AU 25 
de Mayo and it does not appear that any other Bank-Financed Operation includes this 
component. In this regard, the Panel Chairperson notes that the Loan submitted and 
approved by the Board included a complete list of items that were to be included in the 
Investment Program, and such list, as of the date hereof, does not include the addition of 
mass transit/bus lane on the AU 25 de Mayo. In addition, the Panel Chairperson and 
Compliance Review Phase staff did not locate any amendments or modifications that 
indicate that the construction of mass transit/bus lane on the AU 25 de Mayo has been 
added to the Program. Furthermore, after having brought the information published by 
AUSA on its website to the attention of the Project Team, the Project Team informed the 
Panel Chairperson on December 10, 2014 that said information on the AUSA website 
was erroneous and has asked AUSA to remove it. The Panel appreciates the Requester 
having brought this reference to the attention of the ICIM and the Project Team for 
reaching out to AUSA to correct this error. 
 

6.7 Related to the first concern, since the Bank is not financing the mass transit/bus lane of 
concern to the Requester, a link with Bank actions or omissions related to the past and 
ongoing harm cannot be established. 
 

6.8 In conclusion, the Panel Chairperson determines that the Request is INELIGIBLE for 
the purposes of a Compliance Review.  
 

6.9 This determination does not prejudice the right of the Requesters to present a new 
Request in line with the ICIM Policy in the future should they so desire and should they 
deem circumstances warrant doing so. 
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ANNEX 1: COMPLIANCE REVIEW PHASE ELIGIBILITY ANALYSIS TABLE 
 

Eligibility Criteria Determination by the Chairperson 

56 
a. 

The names and contact information for 
the Requester are available 

Meets criteria: The contact information of 
the Requesters is on file. 

56 
b. 

Names and contact information of the 
Representative, if any, and proof of the 
authorization are available 

Not applicable 

56 
c. 

The Bank-Financed Operation(s) at issue 
has been identified 

Meets criteria: The Program has been 
identified as AUSA Road Safety and Urban 
Mobility Program (AR-L1166). 

56 
d. 

The Requester resides in the country 
where the relevant Bank-Financed 
Operation is or will be implemented (or a 
qualified Representative has been 
appointed) 

Meets criteria: The Requester resides in 
Argentina according to information provided 
to ICIM staff. 

56 
e. 

None of the exclusions set forth in 
Section 37 applies 

Does note meet criteria: See below.  

 37 (a) actions that are the responsibility 
of parties other than the Bank, such as a 
borrower/recipient, technical cooperation 
beneficiary, or Executing Agency, and 
that do not involve any action or 
omission on the part of the Bank 

Exclusion applies: The Requester complains 
that he has been experiencing ongoing harms 
for many years, allegedly due to the high 
volumes of traffic on the AU 25 de Mayo. In 
addition, the Requester expressed concerns 
that incremental negative effects could be 
generated by the addition of a mass transit/bus 
lane on the AU 25 de Mayo and that such 
infrastructure does not have necessary 
environmental impact studies or planned 
mitigation measures for associated risks.  

Given that information indicates that the mass 
transit/bus lane on the AU 25 de Mayo is not 
currently to be financed under the Program, 
any potential incremental negative effects 
related to noise do not appear to involve 
actions or omissions on the part of the Bank. 
Furthermore, since the evidence shows that 
the Bank is not currently financing the mass 
transit/bus lane of concern to the Requester, a 
link with Bank actions or omissions related to 
the past and ongoing harm cannot be 
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Eligibility Criteria Determination by the Chairperson 

established.  

 37 (b) Requests related exclusively to the 
laws, policies or regulations of the host 
country(ies), borrower/recipient or the 
Executing Agency 

Exclusion does not apply: The Request does 
not relate exclusively to these elements. The 
Requester has made mention of local and 
national legal limitations on noise, however, 
the Requester has also pointed out 
requirements of ROPs, such as the need for 
environmental impact studies and mitigation 
measures, which are not exclusively related to 
laws, policies or regulations of the host 
country or Borrower, but also relate to Bank 
ROPs.  

 37 (c) actions or activities that do not 
relate to a Bank-Financed Operation or 
that are not subject to the Bank’s 
Relevant Operational Policies 

Exclusion applies: According to Program 
documents, the list of 35 items included in the 
Investment Program, which are eligible for 
credit from the IDB Loan, does not include 
the addition of the mass transit/bus lane along 
the AU 25 de Mayo. Thus, this infrastructure 
component does not relate to a Bank-
Financed Operation. 

 37 (d) procurement decisions or 
processes (in which case the Executive 
Secretary shall redirect the Request to 
the appropriate office within the Bank) 

Exclusion does not apply: The Request does 
not make reference to procurement decisions 
or processes. 

 37 (e) a particular matter or matters that 
have already been reviewed pursuant to 
the Mechanism, or its predecessor, unless 
justified by new evidence or 
circumstances not available at the time of 
the initial Request 

Exclusion does not apply: The Request does 
not raise issues that have been previously 
reviewed by the ICIM or its predecessor.  

 37 (f) Requests dealing with a Bank-
Financed Operation that are filed after 
twenty-four (24) months of the last 
disbursement 

Exclusion does not apply: As of the writing 
of this memorandum, information available to 
the Panel Chairperson indicates that no Loan 
disbursement has been made.  

 37 (g) ethics or fraud questions, specific 
actions of Bank employees, non-
operational matters such as internal 
finance or administration, allegations of 
corrupt practices, or other matters subject 
to review by other bodies established by 

Exclusion does not apply: The Request does 
not make reference to these elements. 
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Eligibility Criteria Determination by the Chairperson 

the Bank (in which case the Executive 
Secretary shall redirect the Request to 
the appropriate office within the Bank) 

 
 37 (h) any Request that on its face (i) is 

without substance, or (ii) has been 
submitted to gain a competitive business 
advantage 

Exclusion does not apply: The Chairperson’s 
prima facie review has revealed that the 
Requester has made allegations that appear to 
assert plausible substantive harm and that 
these do not appear to be alleged for purposes 
of gaining a competitive business advantage. 

 

 

 

37 (i) Requests that raise issues under 
arbitral or judicial review by national, 
supranational or similar bodies 

Exclusion may apply: The lawsuit filed by 
the Requester in 2001 could potentially be 
considered to trigger this exclusion given that 
the court-ordered actions have not yet been 
satisfied by the AUSA and GCBA. However, 
in the interest of an efficient use of resources, 
the Chairperson has not carried out a detailed 
analysis of this issue given that the Request is 
ineligible based on the application of the 
exclusion set forth in ICIM Policy Section 37 
(c) as described above. 

56 
f. 

The Requester has reasonably asserted 
that it has been or could be expected to 
be directly, materially adversely affected 
by an action or omission of the IDB in 
violation of a Relevant Operational 
Policy in a Bank-Financed Operation and 
has described in at least general terms the 
direct and material harm caused or likely 
to be caused by such action or omission 
in the Bank-Financed Operation 

Does not meet criteria: The Requester has 
reasonably asserted harm he and other 
residents have suffered for many years and 
the incremental harm they might potentially 
suffer due to the addition of a mass 
transit/buss lane on the AU 25 de Mayo, and 
has presented reasonable evidence to back up 
his claim that this lane is to be financed by the 
IDB (such as numerous news articles and 
information cited on the AUSA website). 
However, the Panel Chair has not found any 
evidence, through review of Bank documents 
and interviews with Management and the 
Requester, that the lane in question is 
included in the Bank-Financed Operation. As 
explained in paragraphs 6.5 and 6.6 the 
Project Team has informed the Panel 
Chairperson that information noting some 
Bank role in the lane described in the Request 
on the AUSA website was erroneous and the 
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Eligibility Criteria Determination by the Chairperson 

Project Team has asked AUSA to remove it.  

56 
g. 

With respect to an issue raised in the 
Request, a Compliance Review may 
assist in determining whether (and if so, 
how and why) any Bank action or 
omission, in respect of a Bank-Financed 
Operation, has resulted in non-
compliance with a Relevant Operational 
Policy and direct, material adverse 
effects (potential or actual) to the 
Requester 

Does not meet criteria: The Panel 
Chairperson believes that a Compliance 
Review would not be useful as there is no 
evidence to the effect that the mass transit/bus 
lane to be constructed on the AU 25 de Mayo 
is currently linked to the Bank-Financed 
Operation.  

56 
h. 

The Requester has taken steps to bring 
the issue to the attention of Management 

Meets criteria: The Requester and the 
Project Team met to discuss the Request on 
August 14, 2014. 
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