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EXECUTIVE SUMMARY 

On 18 May 2016, the Representative in the IDB Country Office in Chile forwarded the 
Request to the Independent Consultation and Investigation Mechanism (ICIM). The 
Request lacked contact details, however, and the ICIM was not able to make contact 
with one of the Association’s attorneys until 25 May 2016. The process was initiated on 
that date. 

The Request was submitted by the Pitama Reservoir Irrigation Right-Holders 
Association, represented by their President, Jorge Echaurren Vial. In it, they allege that 
the Bank, in its Santiago-Valparaiso-Viña Toll Road Guarantee project (CH0167), has 
failed to meet obligations set out in the Environment and Safeguards Compliance Policy, 
in terms of environmental protection and ensuring that the executing agency complies 
with all safeguard requirements under the project. 

The Requesters claim that the Project has had a negative environmental impact in the 
area of the Pitama reservoir, as planned construction works at the Melosilla dump aimed 
at avoiding environmental damage were not carried out according to the environmental 
management plan. As a result, the materials deposited in the dump were transported 
over time into the reservoir, leading to its blockage and the obstruction of surface and 
underground rainwater drainage channels. This resulted in a reduction of the reservoir’s 
water levels, rendering it currently inoperable. 

The Project, which is currently under implementation, refers to a guarantee operation 
approved by the Bank’s Board of Executive Directors on 20 December 2000 in support 
of Sociedad Concesionaria Rutas del Pacífico. The project covered by the guarantee 
included the construction and operation of a toll road under a 25-year concession 
agreement awarded by the Chilean government.  

The ICIM Director has concluded, based on the provisions of Section G of the ICIM 
Policy (document MI-47-3) and analysis of the relevant documentation, that the current 
Request is not eligible because it does not comply with one of the eligibility criteria 
established in paragraph 22, subsection (d) of the ICIM Policy. There are also limitations 
to the ICIM’s authority in relation to this Request, arising from the exclusions laid out in 
paragraph 19 (d) and (f) of the ICIM Policy. 

It should be noted that the eligibility analysis carried out creates precedents in terms of 
interpreting the Policy in the case of financial instruments other than traditional loan 
operations.  

This decision on eligibility does not imply any judgment as to the merits of the Request 
and the issues presented therein, nor does it represent any determination regarding the 
Bank’s compliance or failure to comply with its relevant operational policies.  

This Memorandum provides direct notification of this decision to the Requesters, 
Management, and the Board of Executive Directors; interested third parties will be 
notified through the Public Registry. Once the parties have been notified, the ICIM 
process will be considered closed. 

 



 
 

I. THE PROJECT1 

1.1 The Santiago-Valparaiso-Viña Toll Road project consists of the engineering, 
construction, upgrade, operation, and maintenance of Route 68, a toll road aimed 
at improving the access corridor between the cities of Santiago and Valparaíso. 
The project also involved the construction of a new road (Troncal Sur) linking the 
city of Viña del Mar with the cities of Quilpé, Villa Alemana, and Peñablanca. 

1.2 The Government of Chile, through the Ministry of Public Works, decided to award 
a concession to a private consortium to carry out the project. Pursuant to an 
international public tender, the project was awarded in February 1998 to the 
Sociedad Concesionaria Rutas del Pacífico consortium, comprising ACS Chile 
S.A. and SACYR Chile S.A.  

1.3 Based on the concession granted, the Project consists of two phases:  

a. Construction Phase. This included the collection, use, management, 
transport, and disposal of the resources, inputs, and materials necessary to 
build the road; the use, management, and closure of dumps; implementation 
and maintenance of temporary access roads and the rerouting of traffic; the 
moving of machinery; suspension of utility services; and the temporary 
diversion of watercourses.  

b. Operating Phase. The duration of this phase is determined by the lifespan of 
the concession, which involves maintenance of the road, tunnels, ventilation 
systems, communications systems, lighting, and safety features, as well as 
the remediation of landslides and erosion and the maintenance and planting 
of roadside vegetation, among other activities. 

1.4 The Inter-American Development Bank is participating through its private sector 
window, with the application of a credit guarantee instrument to facilitate local 
currency financing (compatible with a toll road project that generates revenue in 
local currency). The objective of the guarantee was to mobilize long-term financing 
for the project by issuing a local currency bond for approximately US$306 million, 
with principal and interest payments guaranteed by the IDB and coguarantors. 

1.5 On 20 December 2000, the Bank’s Board of Executive Directors approved the 
Santiago-Valparaiso-Viña Toll Road Guarantee operation (CH0167) for a 
maximum amount of US$75 million from the Bank’s Ordinary Capital and a 
guarantee covering the remaining principal and interest payments on debt 
securities from financial institutions based on the signing of risk-sharing 
agreements. 

1.6 The guarantee was signed on 9 April 2002 and is valid through 2024 (when the 
guaranteed bonds mature).  

1.7 In the environmental sphere, Bank documentation indicates that the negative 
impacts typical of large-scale civil works had been anticipated, particularly those 
associated with “the widening and clearing of road shoulders; the collection, 
transport, and use of materials and inputs; earthworks and the movement of heavy 

                                                
1  The information in this section has been drawn from Bank documents available to the public (see 

Electronic Links section).  
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machinery; and excavations and dumps.”2 It also noted that “earthworks, the 
mining of aggregates, and the use of dumps may give rise to erosion processes 
that lead to sedimentation, thus altering the morphology of watercourses 
downstream of the works.”3 

1.8 In terms of environmental impact management, the Environmental and Social 
Impact Report (October 2000) noted that the mitigation measures and monitoring 
plan would be consolidated in the Environmental and Social Management Plan 
(ESMP) established for each subproject, and incorporated into the corresponding 
environmental impact assessments (EIA). 

1.9 Lastly, the same document states that as part of the guarantee contract, the Bank 
will require compliance with all of the country’s legal requirements in the areas of 
the environment, health, and safety, as well as all of the elements and components 
included in the environmental documentation (including EIAs and ESMPs). 

II. THE REQUEST4 

2.1 On 18 May 2016, the Representative in the IDB’s Country Office in Chile 
forwarded the Request to the Independent Consultation and Investigation 
Mechanism (ICIM). The Request lacked contact details, however, and the ICIM 
was not able to make contact with one of the Association’s attorneys until 25 May 
2016. The process was initiated on that date. 

2.2 The Request was submitted by the Pitama Reservoir Irrigation Right-Holders 
Association, represented by their President, Jorge Echaurren Vial. In it, they allege 
that the Bank has failed to meet obligations set out in the Environment and 
Safeguards Compliance Policy, in terms of environmental protection and ensuring 
that the executing agency complies with all safeguard requirements under the 
project. 

2.3 In particular, the Requesters claim in reference to the Melosilla dump, located in 
the vicinity of the Pitama reservoir, that the planned construction works to avoid 
environmental damage were not carried out according to the environmental 
management plan. As a result, the materials deposited in the dump were 
transported over time into the reservoir, leading to its blockage and the obstruction 
of surface and underground rainwater drainage channels. This resulted in the 
reduction of the reservoir’s water levels, rendering it currently inoperable. 
According to the Requesters, the inoperability of the reservoir has affected around 
105 agricultural landholdings belonging to members of the Association, with 
production capacity (wheat, alfalfa, fruit trees, and vineyards, as well as farming 
facilities) affected by a lack of water for irrigation. They also note that these effects 
prevented the development of a tourism project in the area. 

2.4 They furthermore point out in their Request that the Association filed a civil suit 
against Rutas del Pacífico, alleging environmental harm and seeking 
compensation for damages. The suit came before Chile’s Supreme Court, which 

                                                
2  Environmental and Social Impact Report, October 2000, paragraph 5.1, page 20. 
3  Idem, paragraph 5.5, page 21. 
4  The Request is available in the Electronic Links section of this document. 
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found in favor of the Association. As part of the sentence, Rutas del Pacífico was 
ordered to perform mitigation and repair works. 

2.5 The Requesters claim that the aforementioned harm and the persistence thereof 
resulted from the Bank’s failure to ensure effective and proper implementation of 
measures to prevent environmental harm from works carried out under the project 
that it guaranteed. Furthermore, the Bank failed to subsequently verify the status of 
the environment in the project execution area. 

2.6 With respect to contact with Management, the Requesters state that the Bank was 
asked, on 21 April 2016, for a description of its participation in the oversight of the 
work of Sociedad Concesionaria Rutas del Pacífico, but had received no response 
at the time of submitting their Request.  

2.7 They also state in their Request that they would like the ICIM to initiate the 
Consultation and Compliance Review Phases for the case. 

III. MANAGEMENT’S RESPONSE5 

3.1 In accordance with paragraph 21 of the ICIM Policy, IDB Management was notified 
on 2 June 2016 of the registration of Request MICI-BID-CH-2016-0102. On 
30 June 2016, within the 21-day timeframe established in the Policy, the ICIM 
received Management’s Response setting out its perspective in relation to the 
issues raised in the Request. Presented below is a brief summary of the response, 
which can also be found in the Electronic Links section of this Memorandum.  

3.2 Management indicates that “from the approval of the guarantee to the present 
time, [the Project] has been supervised continually by both the Bank’s 
environmental and social team (and recently by the IIC) and JGP Consultores, the 
firm that was hired as the Independent Environmental and Social Consultant for 
that purpose.”  

3.3 It states that during project execution, the concessionaire company deposited 
around 180,000 cubic meters of surplus construction materials in the Melosilla 
dump, and that in 2000, one of the embankments of the Melosilla dump became 
unstable; consequently, “a small amount of material (around 4,000 cubic meters) 
[…] may have been carried toward the reservoir.” Management refers to the fact 
that observed variations in the reservoir’s surface area (and thus in the volume 
contained) are linked to both the end of its useful life (more than 50 years since its 
construction in 1932) and hydrological cycles in the region, given that “[a satellite 
analysis leads to the conclusion that] in the years 2003 and 2007 the surface area 
was quite large, and in others, such as 2011 and 2012, the surface was notably 
reduced.” It also indicates that the last visit to the area of the reservoir, in May 
2016, “showed a reservoir still in use, the dead volume of which had still not been 
filled by sediment.” 

3.4 Management noted the existence of two lawsuits pending in Chile between the 
Pitama Reservoir Irrigation Right-Holders Association and Sociedad Concesionaria 
Rutas del Pacífico: (i) a lawsuit alleging environmental harm (filed with the Tenth 
Civil Court of Santiago), in which a judgment has been entered against Rutas 

                                                
5  Management’s Response is available in the Electronic Links section. 
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ordering a number of environmental measures that Rutas must implement to 
redress the harm; and (ii) a suit for damages (filed with the Twenty-fifth Court) that 
is currently at the trial stage pending final judgment, the evidentiary phase having 
been concluded. 

3.5 In terms of the type of operation financed by the Bank, Management comments 
that the ICIM Policy “does not envisage the case of financing through an IDB 
guarantee.” Accordingly, it argues that “in cases in which the Bank has granted 
guarantees, the underlying financing that is being guaranteed—whether a loan or a 
bond issue—should be considered, and the date of disbursement should be used 
to determine whether the 24-month period provided for in this clause has elapsed.” 
It adds that in its estimation, the 24-month period expired on 9 April 2004. 

3.6 Lastly, it points out that the policy in force at the time the Project was approved 
was the “Operational Policy on Environmental Management” (document GP-73-3) 
of May 1979, which only establishes general principles of environmental 
management. It adds that these principles have been complied with in full. 

IV. ICIM ACTIONS 

4.1 Pursuant to Section G of the ICIM Policy, and in accordance with the eligibility 
criteria contained in paragraph 22, the process of registering the Request and 
determining its eligibility was as follows: 

 

Table 1 
Timeline of ICIM Actions 

Date Actions  

18 May 2016 
Submission of Request to the ICIM by the Country Representative – without 
contact data. 

25 May 2016 
Establishment of the date of Receipt of Request, once contact had been 
made with the Requesters and an extension of 10 days had been granted 
for the Requesters to provide missing information. 

2 June 2016 Notification of Registration. 

17 June 2016 Meeting with Bank Management responsible for the operation. 

30 June 2016 Receipt of Management’s Response. 

6 July 2016 
Meeting with other accountability mechanisms to discuss approaches in the 
case of guarantees. 

14-15 July 2016 
Mission to the city of Santiago and visit to Valle de Casablanca (where the 
Pitama reservoir is located). 

20 July 2016 
Technical meeting with IIC staff regarding the operation of guarantees as a 
financing instrument. 

28 July 2016 Teleconference with Rutas del Pacífico staff. 

2 August 2016 Issuance of Eligibility Determination Memorandum. 

 

4.2 As part of the process of determining eligibility, the ICIM reviewed the information 
submitted in the Request and complementary information sent by the Requesters, 
as well as Management’s Response, various Bank documents, and other sources 
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relevant to this analysis.6 It also consulted with Bank staff and sister institutions in 
other international organizations regarding the financial instrument and the way in 
which it operates. 

4.3 An ICIM delegation also conducted an Eligibility Mission, during which they held 
meetings with the Bank’s Representative in Chile and with the President and legal 
advisors of the Pitama Reservoir Irrigation Right-Holders Association. During the 
mission, the delegation toured the agricultural area of Valle Casablanca, the 
Melosilla dump, and the Pitama reservoir and its feeder streams. The photographs 
below show the current situation in the area. 

 

 

 

Pitama reservoir – current status and water level measurement tower. 

 

 

 

Melosilla dump – current status and recent works. 

 

                                                
6  The documents analyzed are available in the Electronic Links section of this document. 
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Feeder streams – current status. 

 

V. DETERMINATION OF ELIGIBILITY 

5.1 Pursuant to paragraph 22 of the Policy, a Request will be deemed eligible by the 
ICIM if it is determined that it meets all of the following criteria: 

a. The Request is filed by two or more persons who believe that they have been 
or may be affected and who reside in the country where the Bank-Financed 
Operation is implemented. If the Request is filed by a representative, the 
identity of the Requesters on whose behalf the Request is filed will be 
indicated and written proof of representation will be attached. 

b. The Request clearly identifies a Bank-Financed Operation that has been 
approved by the Board, the President, or the Donors Committee. 

c. The Request describes the Harm that could result from potential 
noncompliance with one or more Relevant Operational Policies. 

d. The Request describes the efforts that the Requesters have made to address 
the issues in the Request with Management and includes a description of the 
results of those efforts, or an explanation of why contacting Management was 
not possible. 

e. None of the exclusions set forth in paragraph 19 apply. 

5.2 In the case of Request MICI-BID-CH-2016-0102, analysis of the criteria is as 
follows:  

5.3 The Request was submitted by 30 families who are members of the Pitama 
Reservoir Irrigation Right-Holders Association. Their representative before the 
ICIM is Mr. Jorge Echaurren Vial, and corresponding evidence of this is on file. 
Criterion met. 

5.4 The Request identifies operation 1303/OC-CH—Santiago-Valparaiso-Viña Toll 
Road Guarantee (CH0167)—approved by the Board of Executive Directors on 
20 December 2000. It should be noted that in accordance with the ICIM Policy, the 
Mechanism’s scope of authority encompasses all operations financed by the 
Bank, defined as any Bank investment or other financing activity, with or without 
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sovereign guarantee (public or private sector), including any operational activities 
involving loans, grants, technical cooperation assistance, and guarantees 
financed or to be financed in whole or in part from Bank funds or from funds 
administered or guaranteed by the Bank. Criterion met. 

5.5 The Request describes the environmental impact on the Pitama reservoir and the 
consequent harm to Requesters arising from their inability to use agricultural lands 
due to a lack of water for irrigation and the impossibility of developing the tourism 
project planned for the area. They also allege a potential failure of the Bank to 
comply with its environmental policy. Criterion met. 

5.6 In terms of this criterion, the Requesters’ first and only contact with the Bank’s 
Management was through correspondence sent to the Chile Country Office on 
21 April 2016. On 16 May, the Bank sent a letter in response. Prior to that, 
however, on 12 May, the Requesters asked the Representative to initiate the ICIM 
process, stating in this communication that they had not received a response to 
their original correspondence. 

5.7 Given that the ICIM has no evidence of other efforts on the part of the Requesters 
to engage Management on the matters covered in the Request before presenting it 
to the Mechanism, and given that one of the fundamental objectives of the ICIM 
according to its Policy is to “be a last-resort mechanism for addressing the 
concerns of Requesters, after reasonable attempts to bring such allegations to the 
attention of Management have been made,” this criterion is not met. 

5.8 With respect to the exclusions set out in paragraph 19, the opinion of the ICIM is 
that none of the exclusions laid out in subsections 19(a), 19(b), 19(c), 19(e) 
apply.  

5.9 In relation to exclusion 19(d), the ICIM observes the following: 

5.10 The Policy establishes that neither the Consultation Phase nor the Compliance 
Review Phase will be applied to particular issues or matters raised in a Request 
that are under arbitral or judicial review in an IDB member country.  

5.11 Given the existence of lawsuits in this case, the status of each one of these 
processes needs to be analyzed, as well as the subject matter of each: 

1. Procedure ROL C-5421-2002, filed with the Tenth Civil Court of Santiago, 
with the Pitama Reservoir Irrigation Right-Holders Association as plaintiff and 
Sociedad Concesionaria Rutas del Pacífico as defendant. The lawsuit alleges 
environmental harm. 

According to publicly available information, the Supreme Court issued its 
decision on 20 April 2011, finding for the plaintiff. Given that there are no 
national instances of appeal against a Supreme Court decision, the case may 
be considered res judicata in terms of its finding of environmental harm and 
the cause thereof. Thus, in terms of the harm and its relationship with the 
project, the ICIM’s opinion is that the exclusion does not apply. 

With respect to execution of the measures imposed on the defendant as a 
result of the decision, two of these remain pending, as does the decision of 
the Tenth Court regarding compliance (or noncompliance) with the order. 
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Thus, in terms of the mitigation measures, the ICIM’s opinion is that the 
exclusion does apply. 

2. Procedure ROL C-17,327-2013, filed with the Twenty-fifth Civil Court of 
Santiago, with the Pitama Reservoir Irrigation Right-Holders Association as 
plaintiff and Sociedad Concesionaria Rutas del Pacífico as defendant. The 
lawsuit claims damages for losses due to environmental harm.  

According to publicly available information, this lawsuit is currently at the trial 
stage pending final judgment, the evidentiary phase having been concluded. 
Once a decision has been issued, this may be subject to appeal in the Court 
of Appeal in Santiago. Thus, in terms of compensation for losses, the ICIM’s 
opinion is that the exclusion does apply. 

5.12 In summary, the Consultation Phase and the Compliance Review Phase may 
only be applied to the issues or matters in the Request that are linked to 
harm that may have been caused by the Project. 

5.13 In relation to exclusion 19(f), the ICIM observes the following: 

5.14 Exclusion 19(f) establishes that neither the Consultation Phase nor the Compliance 
Review Phase will be applied to Requests that are filed more than 24 months after 
the last disbursement of the relevant Bank-Financed Operation. However, the 
parameters of this policy exclusion do not help in determining its applicability in the 
case of other financial instruments used by the Bank. 

5.15 In particular, the Request refers to an operation in which a guarantee was granted 
for financing of the construction and operating phases of the Project, through a 
local currency bond issue with capital and interest payments guaranteed by the 
IDB and other coguarantors. The period of validity for the guarantee is the same as 
the term for the bonds, which mature in 2024.  

5.16 In analyzing the applicability of this exclusion, we have attempted to establish 
parameters that allow a decision to be made that is comparable to one for a loan 
operation, as follows: 

1. In terms of the current status, Bank data indicates that the Project is under 
implementation. In other words, the Bank is participating actively in 
execution, and the exclusion does not therefore apply. 

2. The operation could require a Bank disbursement at any point during the 
period in which it is effect. In other words, the Bank has ongoing 
responsibility with respect to the Project, and the exclusion does not 
therefore apply. 

3. As the Project has two phases—one for construction and another for 
operation—applicability of the exclusion should be analyzed for each phase:  

a. With respect to the construction phase, this was concluded in 2005 and 
Bank files contain an “Environmental Report on the Completion of the 
Construction Phase,” dated March 2005. This report may be seen as 
equivalent to the Project Completion Report for sovereign-guaranteed 
operations, or the Project Supervision Report for non-sovereign 
guaranteed operations; these cover completion of the implementation 
phase of a project, and the final disbursement generally occurs before 
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they are issued. Thus, insofar as the construction phase is 
concerned, the ICIM is of the opinion that the exclusion does apply, 
taking March 2005 as a proxy for the date of final disbursement, and 
March 2007 as the deadline for submission to the ICIM of issues 
linked to that phase. 

b. In relation to the operating phase of the toll road, this has not yet been
completed. The Bank continues to actively supervise the operation and, in 
accordance with the terms of the guarantee contract that is in force, has 
the obligation to make disbursements where required. Thus, in terms of 
the operation phase, the ICIM’s opinion is that the exclusion does 
not apply.

5.17 In summary, the Consultation Phase and the Compliance Review Phase may 
only be applied to the issues or matters in the Request that are linked to any 
harm that may have been caused by the Project. 

5.18 Based on the corresponding analysis, the ICIM Director has decided that Request 
MICI-BID-CH-2016-0102 is not eligible as it does not comply with one of the 
eligibility criteria established in paragraph 22, subsection (d) of the ICIM Policy. 
There are also limitations to the ICIM’s authority in relation to the Request, arising 
from the exclusions laid out in paragraph 19 (d) and (f) of the ICIM Policy. 

5.19 This decision on eligibility does not imply any judgment as to the merits of the 
Request and the issues presented therein, nor does it represent any determination 
regarding the Bank’s compliance or failure to comply with its relevant operational 
policies. 

VI. CONCLUSION

6.1 The ICIM Director has concluded, based on the provisions of Section G of the ICIM 
Policy (document MI-47-3), that the current Request is not eligible because it 
does not comply with one of the eligibility criteria required in the Policy. 

6.2 This Memorandum provides direct notification of this decision to the Requesters, 
Management, and the Board of Executive Directors. Interested third parties will be 
notified through the Public Registry once the Memorandum has been distributed to 
the Board of Executive Directors. Based on this action, the ICIM process in relation 
to Request MICI-BID-CH-2016-0102 is considered closed. 


